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against 1. for the value of the collection, that for prints whose
objects were general satire or ridicule of prevailing fashions or
manners, F. might recover ; but not for those whose tendency
was immoral or obscene, nor for such as were libels on indivi-
duals, and for which F. might have been rendered criminally an-
swerable for libel in selling!. And where A. was exhibiting a
libellous picture, which B. destroyed, it was decided in an action
by A. against B. for the value of the picture and loss of the profits
of the exhibition of it, that the picture had no value 1n law as a
work of art, its value being merely the canvas and paint forming
its component parts; and it was said by the learned judge who
presided at the trial that an injunction would be granted against
its exhibition, and that the exhibitor was both civilly and crimi-
nally liable for the libel®. And in that case declarations of the
spectators who saw the picture when exhibited were received as
evidence as to whom the figures were meant to represent.

Of claims to the Copyright in pictures, if not engraved.—It
must also be observed that engravings and not pictures, as such,
are the especial object of protection under the Engraving Copy-
right Acts. Thus, where M. had painted a picture from his
sketches, which picture he sold, and some years after engraved
from his sketches a print of the same subject, one of which W.
bought and had it painted in colours on a large scale with dio-
ramic effect, and exhibited it for money as “ Mr. Martin’s grand
picture of Belshazzar’s feast,” upon a Bill filed by M., the court
decided that the Engraving Acts did not apply to such a case
as this, and refused to grant an injunction to restrain W. from
exhibiting his copy and representing to the public that it was

I Per Lawrence, J., in Fores v. Johnes, 4 Esp. 97.

2 Per Lord Ellenborough, C. J.,in Du Bost v. Beresford,2Camp.511. The
celebrated painter Hogarth, under somewhat the like eircumstances, acted
with greater discretion than Du Bost. In a picture called “The Misers’
Feast,” Hogarth had represented as the miser a certain gentleman prover-
bial for his avarice. Hearing of this, his son called at Hogarth’s to see the
picture, and on its being shown to him, asked ‘ whether that odd figure was
intended for any particular person;” the reply being * it was thought to be
very like one Sir Isaac Shard,” Mr. Shard immediately drew his sword,
and slashed the canvas. Hogarth was in great wrath, but on Mr. Shard
stating who he was, and that he was ready to defend any proceedings on the
subject, the painter very wisely submitted to the loss of his picture as a
just penalty for the “‘unwarrantable license” he had been guilty of. See
‘ Biographical Anecdotes of Hogarth,’ p. 69, 3rd edition.
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k of the plaintiff, until the right had been established at
i the same time observing that if M. had exhibited his
as a diorama, then he might have been entitled to an
stion !,

in, it has been said that the Engraving Acts are manifestly
ed to prints taken from plates, the engraving upon which
d has been pirated from other engravings, and consequently
g II. had been employed by M. to engrave plates for him,
H. did, and then took several proof impressions from them,
I he retained for his own use, it was decided that although
us guilty of a breach of contract in not delivering «ll the
ssions to M., yet that neither trover could be maintained
iem, nor would an action lie under the Engraving Acts;
mpressions having been legally taken from lawful plates,
breach of contract only been committed by H. in not
ing them over to M.°

another case where an action had been brought on the
ites of 8 Geo. II. ¢. 13, and 17 Geo. 11I. c. 57, for the piracy
0 prints engraved from pictures of which the plaintiff had
tht the copyright for engraving from the artist, and then
loyed the defendant to engrave them, which he did; at the
p time making sketches from the pictures, from which sketches
fterwards engraved two other prints not copied from the
itiff’s, such act on the part of the defendant was held nof to
unt to a piracy of the plaintiff’s engravings, and the learned
© who tried the cause said 1t would destroy all competition in
art of engraving to extend the monopoly to the paintings
nselves from which the defendant’s engravings were made,
not from the plaintiff’s prints®.

lotwithstanding the very high authority of the great judge
‘tried that case, and of the previous dictum of Lord Mans-
| on the point, it may be doubted whether his direction on
- occasion will stand the test of further inquiry. If it be
id, then it is obvious that the value of the copyright which
irtist has in the invention or design of his picture is compa-
Per Shadwell, V.C., in Martin v. Wright, 6 Sim. 297.

Murray v. Heath, 1. B. and Ad. 804.

Per Abbott, C.J., in De Berenger v. Wheble, 2 Stark. 548; And in

ther case Lord Mansfield, C.J., is reported to have said :—*“in the case

rints no doubt different men may take engravings from the same pic-
,."  Sayre v. Moore, 1 East, 361. n.
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ratively small; and that the enormous capital embarked in th
copyright of pictures and engraving them, is placed in th
greatest jeopardy ; because it follows that any one who can sur
reptitiously or otherwise obtain access to a picture, either hefo
or after it 1s engraved, so as to obtain sketches from, or a cop)
of it, may thus proceed to engrave the picture, provided he do
not copy from the authorized engraving.

The Engraving Acts were passed with the express object o
encouraging the art of designing for the purposes of engraving
and if the original design be not made public before the engravin
Jromit be published, in accordance with the conditions imposed b
the Engraving Acts, 1t would seem to have been the intention o
the Legislature to protect the invention of the design, as well :
the authorized engraving from that designl.

Now, as formerly, there are thousands of pictures or desigus
coloured or plain, which are prepared of the required size {0
engraving, and from which the engravings are made. In othc
cases, where the picture i1s larger than the plate, it is usunal t
make a drawing from the picture of the size to be engraved ; and
it is from such reduced copy that the engraver works, giving th
finishing touches to his work from the original picture when h
is fortunate enough to obtain access to it for that purpose.

It may be, and usually 1s, that there are two copyrights con-
nected with every engraving—one in the invention of the picture
or design, the other in the engraving.

The copyright in a picture, as such, is not protected. It is
merely the design of the picture when coupled with engraving,
which is entitled to copyright.

How to secure the copyright in a picture.—The design or sub-
ject of a picture therefore appears to be on the same footing as
an invention entitled to protection under the Patent Law; or as
public lectures were as to copyright in them prior to the Act o
5 and 6 Will. IV, c. 65. If the design of the picture before it
is made public be in any manner copied, whether by engraving,
lithography, or any other mechanical process, and the copies are
published in accordance with the conditions of the Acts of Par-
liament, then it seems to have been the intention of the Legis-
lature that neither the original design of the picture, or the en-
graving, ete., from 1t should be copied for any other engraving,

! See the words of the Statute, 7 Geo. II1. c. 38. 8. 1: Appendix, p. 26.
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hat the copyright is secured as well in the design of the
we as 1n the engraving, ete.

unger in exhibiting pictures before they are engraved.—But
A the other hand, as is usually the case at the present day,
icture or design be privately or publicly exhibited or other-
pubhshed before it has been engraved, and the prints from
engraving are published, then it would seem that the design
iblic property; and that the work of the engraver, exclusive
e design, 1s alone entitled to copyright; in other words,
| any one may engrave the subject provided they do not copy
om the engraving!.

ngravers not entitled to retain proofs.—It is also requisite to
se that an asserted usage amongst engravers to retain a cer-
| number of the proof copies of their works for their own use,
. employed to engrave a work, was negatived by the Jury in
only case where the point appears to have been decided?.
therefore an engraver desires to retain proof impressions of
work for his own use, the right to do so should form a part
iis contract with his employer, and such contract should in
sases be in writing.

Is to the lLiability of a painter or engraver’s ewecutors or ad-
strators in respect of a work which he has contracted to exe-
e; where he dies before completing it, his representatives are
reby discharged from his contract. The undertaking is merely
Sonal in its nature, as in the case of a literary composition,
by the event of the contractor’s death has become impossible
> performed3,

ds o the forgery of pictures.—This infamous fraud has in-

In a recent case in equity before Lord Langdale and Lord Cranworth,
i Baron Rolfe, Lords Commissioners, where an ez parte injunction had
L granted to restrain the use of a registered design under the Orna-
tal Designs Act, and upon the coming in of the defendant’s answer it
ing that the plaintiff had two months before the registration exhi-
d a drawing of the design at his place of business to his customers
re, and this fact not appearing on the bill, Lord Langdale said, ¢ the
tion at law is therefore whether this state of facts did not deprive the
mntiff of the protection of the Act,” and the court confirmed a previous
er of the Vice-Chancellor dissolving the injunction on the ground that
plaintiff had suppressed the fact above stated as to the exhibition of
design prior to its registration. Dalgleish v. Jarvie, 20 L. J. Ch. 475.
' See Murray v. Heath, 1 B. and Ad., 804.
¥ By Lord Lyndhurst in Marshall v. Broadhurst, 1 Tyrwhitt 349, See
» Williams’s Executors, p. 1467, 4th edition.
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creased to such an extent that it may be useful to call attention
to the law affecting such cases. As it at present stands, picturcs
as we have seen are not the subject of copyright, excepting only
as regards their design for the purposes of engraving. Thus
copies may be and in many cases are multiplied at discretion to
the serious injury of the fame of the artists who painted the
originals, as well as to the annoyance and pecuniary loss of the
persons who may become the purchasers of such forged copies.

But although the copying of a picture without the artist’s or
owner’s permission may not be illegal, yet if such copy be made
with the fraudulent object of inducing some person to purchase
it as a picture painted by the author of the original work, and
which object would seem clear where the signature to the origi-
nal picture has been forged upon the copy, in such a case there
can be no doubt that not only the person making the copy witl
such object, but also the person causing i1t to be so made, would
upon principle be legally liable for such fraudulent act, althougl
not carried to final completion by a sale of the copy; and an
artist is equally liable who, with a similarly fraudulent object,
forges upon his own picture the signature of some more cele-
brated artist.

There is also another fraud practised upon the purchasers of
pictures, but which is happily of more rare occurrence ; where an
artist of celebrity, regardless of his fame, and of the first prin-
ciples of common honesty, takes advantage of the conventional
value of his name with the public by slightly painting on, and
signing with his own name, pictures painted by other persons,
and which pictures are then, upon the strength of his signature,
sold as being his productions®.

7. The piracy of copyright existing under the Engraving Acts
is thereby declared to consist in engraving, etching, or working

I Tt is vain to cite the names of celebrated artists in favour of the prac-
tice, or who have heen otherwise *‘ assisted” in their pictures. In every
case where a picture is not entirely painted by an artist, unless it is bought
with a full knowledge of all the eircumstances, it is a fraud upon the pur-
chaser who buys it direct from the artist or his agent. The exfent of the
fraud must of course depend on the amount of the unknown man’s work
which has been allowed to remain in the picture; but as the conventional
value of the picture depends on the hand that painted it, a fraud is prac-
tised by an artist who sells a picture as painted by himself which in faet is
not so.
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\ezzotinto or chiaro-oscuro, or in any other manner copying

lling, or causing to be engraved, etched, or copied and sold

he whole or in part, by varying, adding to, or diminishing

i the main design—or in printing, reprinting, or importing

jale, or causing to be printed, reprinted, or imported for sale

such print or any parts thereof without the consent of the

ietor, first obtained in writing, signed by him in the pre-

s of two or more witnesses ; or in publishing, selling, or ex-

ng for sale, or in any other manner disposing of any such

nt without such consent as aforesaid, or causing the same to

done!; and such copying as above mentioned includes prints

en. by lithography, or any other mechanical process by which

nts or impressions of drawings or designs are capable of being
Itiplied indefinitely®.

In considering questions of piracy under the Engraving Copy-

it Acts, the same principles will apply as those which govern
es of piracy of literary copyright. Thus, while the primary
set of the Engraving Copyright Acts was “ for the encourage-
at of the arts of designing and engraving,” and to secure to
artists the profits of their works; the mterests of knowledge
those arts require a reasonable freedom to others in the use of
such works as are to a limited extent made public property
‘the fact of their publication®. The law of artistic copyright
therefore to be administered in such a manner as not to cur-
| the fair and reasonable use of existing works which are the
bject of copyright. What is, or is not, such a fair and rea-
pable use must necessarily in many cases be a nice question to
termine.

The intention of the Legislature to be gathered from the En-
aving Acts appears to have been to invest the proprietor of
y copyright of an engraving with the whole profit to be derived
pm its publication, either in its original or in any other form ;
during the continuance of the proprietor’s term, the public are
pressly prohibited from re-engraving or otherwise similarly

1 See 8 Geo. IT. e. 13, s. 1. Appendix p. 62. Also 7 Geo. III. c. 38. s. 2.

spendix p. 64. 17 Geo. ITI. ¢. 57, Appendix p. 68. And 6 and 7 Will. IV,

B59. s. 2. Appendix p. 69.

# 15 Vie. e. 12. 8. 145 1b. p. 69.

8 See observations of Lord Mansfield, C.J., in Sayre v. Moore, 1 East,

61 n., which was an action founded on the Engraving Acts for piracy of a
art.
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copying his work “in the whole or in part, by varying, adding to,
or diminishing from the main design?.”’

It consequently follows that the copyright of the proprietor
may be pirated in different modes:—1. By re-engraving or
otherwise similarly copying the whole engraving, either from the
plate or an impression from it. 2. By re-engraving or otherwise
similarly copying a part of the engraving by varying, adding to,
or diminishing from the main design. 8. And to these must he
added the printing, reprinting, or importing for sale, or publish-
ing, or disposing of pirated copies of the engraving?.

Copying the whole engraving.—In all cases of mfringement of
copyright, the first point for consideration on the part of the pro-
prietor and his advisers is to ascertain whether he has a clear
legal title if he intends to adopt proceedings at law; or such
legal, or at least a good equitable title, if he avails himself of the
protection afforded by a Court of Equity; and that the condi-
tions »equired by the Engraving Acts have been complied with
in the publication of the prints. When the proprietor is pre-
pared with proper evidence on these points, then where the whole
- work has been copied, the only question to determine upon a
comparison of the original print® and the pirated one is whether
the latter is a copy of the former; and a late celebrated judge
defined the copy of a print to be “that which comes so near to
the original as to give every person seeing it the idea created by
the original“,

Copying a part of the engraving.—This class of cases must
ever comprise those which are the most difficult to decide, as
they mvolve the question—What use may he lawfully made of
the original engraving? We have just seen that the acts declare
it to be piracy to copy the original work “in part by varying,
adding to, or diminishing from the main design ;”” and in ascer-
taining what use may be lawfully made of the original, the best

! See 8 Geo. 1L c. 18, 5. 1. Appendix p. 62. Also 17 Geo. IIL. ¢. 57.
Appendix p. 68. .

* 1b. Also 7 Geo. III. c.38, 5. 2. Appendix p. 64. 17 Geo. IIIL. c. 57.
Appendix p. 68.

® That an ¢mpression taken from the original engraved plate is sufficient
evidence on the part of the plaintiff, without the production of the plate,
see Thompson v. Symonds, 5 T. R. 41. -

' Per Bailey, J., in West v. Francis, 5 B. and Ald. 743; S.c.1 D. and
Ry. 407.
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8 to ascertain whether the parts copied from it tend to, or
point of fact, injure the sale of the original print, and thus
ish the value of the proprietor’s copyright in it. Thus
» R. had published a work on fencing, containing a number
lates, and W. in an Encyclopeedia under the head “ Fencing’
shed three engravings representing figures in exactly the
y attitudes as R.s, but disguised with a different costume,
I Ellenborough, C. J., who presided at the trial of an action
ght by R. against W for the piracy of the prints and part
lettcrpress of R.’s work, told the jury that the intention to
te is not necessary in an action of this sort; it is enough
‘the publication complained of is in substance a copy whereby
rk vested in another is injured, and added that the question
ild be as to the prints, whether W. had copied the main de-
; and the jury found a verdict for the plaintiff, with separate
ages for the piracy of the letterpress and the prints!. And
b somewhat recent case the facts were, that M. was the pro-
tor and publisher of an engraving of the portrait of a mare
ed “ Beeswing,”” and C. was the printer 'and publisher of a
)k in which was published a woodcut of “ Coronation,” the
iner of the Derby in 1841, which cut was said to be a piracy
M.s engraving, with slight variations; and upon an action
ught by him against C., under the 17 Geo. IIL. ¢. 57, the
med judge who tried the cause directed the jury  to consider
ether the main design of the plaintiff’s engraving had been
ied, and whether the defendant’s was substantially a copy of
plaintiff”’s,”” and upon the jury finding a verdict for the defend-
, this direction was afterwards held to be correct?.

n all these cases therefore, one of the questions of fact for
) jury to determine is, whether the alterations in the engrav-
' be colourable or not? There must be such a similitude as
make it probable and reasonable to suppose that one is a copy
the other, and nothing more than a copy?.

Copying the title of a print is such an invasion of the right of

' Roworth v. Wilkes, 1 Camp. 94.

Moore v. Clarke, 9 M. and W. 692; see also West v. Francis, 5 B.
il Ald. 737, where all the pirated engravings varied from the originalsin
ne respects, but preserved generally the design of the originals.

' Per Lord Mansfield, C. J., in Sayre v. Moore, 1 East, 361, n., which
8 an action under the Engraving Acts for piracy of a sea-chart.
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the proprietor of the copyright that, during the existence of such
copyright, a court of equity would doubtless, as in the case o
piracy of title of a literary work!, restrain its wrongful appro
priation for any other print, although such print might not be
piracy. The title of a print being used to mark its individuality
becomes a most valuable addition to the copyright, and conses
quently its wrongful usurpation for any other print might, and
most probably would, be a serious injury to the proprietor of the
copyright in the engraving having such title, as it would inter-
cept profits which would otherwise accrue to him from the sale
of his prints.

As to maps, charts, and plans.—We have seen® that the copy-
right in these invaluable works is protected under the Engraving
Acts to the same extent as all other engravings, and also that
since the 1st July, 1842, they have received the additional pro-
tection afforded them by the Statute of 5 and 6 Vie. e. 45, being
thereby placed in all respects upon an equal footing with literary
copyright works. It may however be useful to notice in this
place the only reported case as to the piracy of “ maps, charts, or
plans,” as the principle to be deduced from it applies to all works
of that class. It was an action under the Engraving Acts for
piracy of a sea-chart, tried before that great judge, Liord Mans.
field, C. J., in 1785 ; and the facts were, that the defendant had
taken the body of his publication from the work of the plaintifis,
but that he had made many alterations and improvements there-
upon. His Lordship, in his direction to the jury, said “ the rule
of decision in this case is a matter of great consequence to the
country. In deciding it we must take care to guard against two
extremes equally prejudicial ; the one, that men who have em-
ployed their time for the service of the community may not he
deprived of their just merits, and the reward of their ingenuity
and labour; the other, that the world may not be deprived of
improvements, nor the progress of the arts retarded.” And
after observing with reference to literary copyright and prints,
that there was no copyright in the subject, he proceeded to ob-
serve to the jury, that “whoever has it in his intention to pub-
lish a chart, may take advantage of all prior publications. Therec
is no monopoly of the subject here any more than in the other

1 See Hogg v. Kirby, 8 Ves. Jun. 215. 2 Supra, p. 17.
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mees ; but upon any question of this nature the jury will
de whether it be a servile imitation or not. If an erroneous
't be made, God forbid it should not be corrected, even in a
il degree, if it thereby become more serviceable and useful
the purposes to which it is applied. But here you are told
 there are various and very material alterations. This chart
on a wrong principle, inapplicable to navigation. The de-
it therefore has been correcting errors, not servilely copy-
If you think so, you will find for the defendant ; 1f you
it is a mere servile imitation, and pirated from the other,
‘will find for the plaintiff;” and the jury accordingly found
¢ verdict for the defendant?.
elling pirated copies of prints—Uability of printsellers—We
seen® that the piracy of engravings not only consists in
'.-' g them, but also in printing, reprinting, or Importing
m for sale, without the consent in writing of the proprietor,
¢ signed by him in the presence of two or more witnesses ;
that it is also piracy to publish, sell, or expose for sale any
unauthorized print.
the law stands, printsellers are placed in a most unjust,
don ; it has long since been determined that the seller of
rated print is liable to the proprietor of the copyright, al-
igh at the time he sold it he did not know that it was an
thorized copy?, the words “Znowing the same to have been
printed,” etc., which occur in the Act of the 8 Geo. I, e. 13,
| having been omitted in the 17 Geo. IIL c. 57. And in
her case, the facts were, that the defendant had purchased a
» quantity of engravings in London for re-sale, and amongst
L were three copies of a print, which the.plaintiff proved to
French piracy from a print of his; and having, ex parte,
ied an Injunction against the defendant, on the cause after-
§ coming on to be heard, although the plaintif’s print was
hen produced, or the pirated copies in question, and there
10 proof that the name of the proprietor, or date of the pub-
on, was on the plaintiff’s print, yet as the defendant by his
er had not suggested that the copies he had sold were not
ol from the plaintifi’s, and the defendant had not tendered

L Sayre v. Moore, 1 East. 361, n.

2 Supra, p. 29.
3 See West v. Francis, 5 B. and Ald. 742.
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to the plaintiff his costs upon being served with the Injunction,
the court made it perpetual, and decreed the defendant to pay
the costs of the suit, saying that it was not reasonable that a
party, whose copyright had been pirated, should sustain the fur-
ther injury of having to bear the costs of obtaining protection .

8. The remedies of the original proprietor of the copyright and
lis assignees, as given by the Engraving Acts for piracy of the
copyright, are—1. That the offender shall forfeit the plates on
which such prints shall be copied. 2. And all prints therefrom
to the proprietors of the copyright, who shall forthwith destroy
the same pirated plate and prints. 3. The offender also incurs
the penalty of 5s. for every such print found in his custody, either
printed, or published, or exposed for sale, or otherwise disposed o
contrary to that statute, one half thereof to the Crown, the other
to the person who shall sue for the same in any of the courts o
record at Westminster?, together with full costs of suit?; bhu
the prosecution must be commenced within six calendar months aftc
the discovery of the offence committed*. 4. And a special actiol
on the case in any court of law of Great Britain or Ireland fo
such damages as @ jury shall assess, together with double costs o
suit®.

Proceedings at law under the Engraving Acts in cases o
piracy of copyright were at first directed to be taken in th
courts of record at Westminster®, but subsequently in any cou
of law in Great Britain or Ireland?, and now the County Court
have jurisdiction in such cases® where the debt, damage, o
demand does not exceed £50? or to any amount where th
plaintiff and defendant agree that the Court shall have power
try the casel®. The institution of the County Courts and th

1 Per Leach, V. C., in Fradella v. Weller, 2 R. and M. 247.

2 8 Geo. Il c. 18, 8. 1. See Appendix, p. 62. Also 7 Geo. I1L. e. 38. s.
Appendix, p. 66.

3 7 Geo. 111 c. 38. 8. 5.

4 Th. 8. 6. See also 8 Geo. 1I. ¢. 13. 8. 4.

5 17 Geo. ITL. ¢. 57. See Appendix, p. 68, also 6 and 7 Will. IV. ¢, 59. s.
Appendix, p. 69.

6 8 Geo. IL. ¢.13, 8. 1. See Appendix, p. 62 ; also 7 Geo. 111. c. 38. 5.
Appendix, p. 66.

7 6 and 7 Will. IV. c. 59. 8.2. See Appendix, p. 69.

8 9 and 10 Vie. c. 95, &, 8.

9 13 and 14 Vie. c. 61, s. 1.

0 Th. s. 17.
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diction they possess in cases of piracy of copyright (even as
8 such limited jurisdiction extends), is a great and just boon
i€ proprietors of such property, as well for the expedition and
omy of the proceedings, as also that the parties themselves
their wives may be examined as witnesses, and thus giving
» persons having a clear legal title to copyright a more effi-
. remedy than they previously possessed ; although by the
it alterations in the law of evidence the parties and their
8 may now also give evidence in their own cause as well in
ery as in the superior courts of law.,

vidence for the Plaintiff—We have seenl that there may be,
sually are, two copyrights claimed in every engraving—one
hie design or subject, the other for the work of the engraver.,
e proprietor of the copyright be the inventor of the design,
proofs will therefore he—1. His invention and execution of
design. 2. That he engraved or caused it to be engraved or
graphed, etc., as the case may be®. 8. That he complied
the conditions imposed under the Engraving Acts3. 4. That
mpressions or copies were first published on the day named
iem, and that he thus was and still is the proprietor of the
ight. The production of the plate is not requisite, an im-
lon 1s sufficient evidence (7%homson v. Symonds, 5 T. R. 41).
he piracy will be proved by the production of a pirated copy,
aring it with the plaintiff’s, proving by skilled witnesses the
to which it was copied from the plaintiff’s, either as to
esign or engraving, ete., or both, according to the copyright
ed, and that it was either made, published, or sold by the
dant.

the proprietor of the copyright be assignee thereof, then, in
on to such of the above proofs as are applicable, if he claim
right both in the design as well as the engraver’s work, he
prove his title to the design by deed of assignment*, attested
0 witnesses, and that he engraved or caused the work to be
ved® ; or if the engraver executed it on his own account,
the title to his copyright therein must be proved by deed of
iment, in the same way as from the inventor of the design.
the copyright claimed be only in the engraver’s work, and

' Supra, p. 26. 5 3bhepi 17 3 Ib. p. 18.
4 Power v. Walker, 4 Camp. 8; S.c. 3 M. and S. 7.
® See 7 Geo. III, c. 38. 5. 2 : Appendix, p. 64.

D 2
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not the design, then of course the proofs will be confined to that
claim only.

The Evidence for the Defendant.—In answer to the plaintifl’s
action, the defendant may show—1. That the conditions imposcd
by the Engraving Copyright Acts have not been complied with—
including therein the publication of proof impressions before lcts
ters!, 2. That the engraving was obscene, libellous, or otherwise
immoral?, 3. If copyright be not claimed in the design, then
that defendant’s work was not copied from plaintifi’s, but fron
the original design or studies from it®, 4. Or if the copyrigh
in the design be claimed, that it was published by being exhi
bited or otherwise made public before it was engraved®. 5. An
that the copyright has expired®.

Proceedings in equity are frequently either essential or advis
able (where the work in dispute is of sufficient value to warran
the expense), in preference to those at law, especially where th
party injured has only an equitable title to the copyright, o
where it is of importance immediately to restrain the sale of th
pirated work. Under the existing unjust and absurd system® th
Courts of law have no power to restrain the sale of a pirate
Copyright work, although the fact of such piracy may be mdi
putable ; it can only be done by obtaining an Injunction froi
the Court of Chancery, such Injunction being a writ from th
Court prohibiting the continuance of the wrongful act cou
plained of.

The principle upon which Injunctions were formerly granted I
the Court of Chancery to restrain the publication, sale, or oth
piracy of prints, as in all other cases of copyright, was that (
making the legal right effectual ; and accordingly, where a fai
doubt existed as to such legal right in the plaintiff, the Cou
always directed it to be tried, making some provision in the 1
terim—the best that could be for the benefit of both parties’
and although injunctions are now more liberally granted, yet sti
equity generally requires the plaintiff to show a primd facie leg

1 Vide supra, p. 21, 22. 2 Ib. p. 23. 3 Ib. p. 25.

¢ Th. p. 27. S.1h. p. 18

6 «“We assert as an indisputable proposition that every court ought
possess within itself the means of administering complete justice withi
the scope of its jurisdiction.” Vide Second Report of Common Law Cor

missioners, p. 30.
7 Per Lord Eldon, C., in Wilkins v. Aiken, 17 Ves. 422.
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. DBut where the plaintiff had only an equitable title, and
8 been requisite to send the case to law to try the question of
'y, the defendant has been put under terms to admit in the
n the legal copyright of the plaintiff; and this was consi-
i as the settled practice? at the period when courts of equity
i Justly became invested with power to try the legal title,
_1.11: requiring the parties to proceed at law to establish the
»%, and were thus empowered from the 1st of November,
2, to administer complete justice to the parties. But when
Court has doubts as to the construction of a Copyright Act,
ill still leave the plaintiff to his remedy at law*.

he granting or refusal of an injunction in any case is a mat-
resting in the sound discretion of the Court®; and it has
i decided that its jurisdiction to relieve by injunction is not
i away because an Act of Parliament provides a remedy by
flal action on the case, such jurisdiction being founded on the
It of property given by that ActS.

t may therefore be considered as the practice in equity that
mtitle a plaintiff to relief it is not now indispensable for him
ave a strictly legal title, it being sufficient that he has a clear
ifable title”, and the present course is for the Court to grant
injunction in all cases where there is a clear colour of title
ided upon a long possession and assertion of right?, provided
‘work be not disentitled to protection on principles of public
ey, as being clearly irreligious, immoral, libellous, or ob-
ie?, the onus of showing which is on the defendant, as primd
¢ the copyright confers title’®, But at the same time it must

Bee Drewry on Injunctions, p. 192.

Ib. p. 197, citing Sweet v. Sﬁaw, 17 L.J. Ch. 216 ; and Sweet v. Cater,
) rist, Ch. 68.

pee 15 and 16 Vie. c. 86. ss. 62-67.

Perfect v. Shepard, before Sir W. Page Wood, V.C., 24 Feb. 1853,
h case arose under the Ornamental Designs Copymght Act, 5 and 6
¢. 100.

-;'- ’s Equity Jurisprudence, s. 863, citing 1 Mad. Ch.Pr. 104.
Sheryf v. Coates, 1 Rus. and M. 159, which was a case of piracy
or the Calico Printing Aets.

Mawman v. Tegg, 2 Russ. 385 ; and Sweet v. Shaw, supra.

Btory’s Equity Jurisprudence, s. 935, citing Eden on Injunctions,
84 ; and Tonson v. Walker, 3 Swans. 679.

1Ib. s. 396. eiting Lawrence v. Smith, Jac. 471.

Ih. 472. Per Lord Eldon, C.
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be borne in mind that it is one of the first principles of equit
that to entitle the plaintiff to relief he must have acted equitabl
to the defendant in the subject-matter of the suit; and thence it
has been established as an inherent doctrine of the Cowrt o
Chancery that it will not entertain stale or antiquated demands,
or encourage laches and negligence'.

And in applications for ex parte Injunctions the greatest car
should be taken by the solicitor in getting up the case and 1
structing counsel, that every fact likely to be material as affcct
ing the question should be fully stated ; for it has been said b
very high authority, that such applications are very analogous {4
the case of Insurances, in which it is not only required to stat
all the matters you believe to be material, but all which are i
fact so; if anything be concealed, the concealment of which ma
diminish the rate of premium, the policy is vitiated. 8o 1f
party abstain from stating facts in his bill which the court sc
are material, he forfeits his right to the Injunction®.

In addition to the relief granted in ordinary cases of piracy
the court has also restrained the sale of pirated copies of prin
in the hands of an innocent purchaser of them? It has also r
strained the publication of prints surreptitiously obtained, whic
have been taken from plates engraved for the plaintiff’s amus
ment and not intended to be made publict. And in an ear!
case at law, it was said that an Injunction would be granted
prevent the exhibition of a libellous picture®.

9. The transfer of Copyrights—As to the purchase of Cop)
rights we have seen® that according to the Engraving Acts, it |
an act of piracy in any person even to print, publish, or sell :
engraving ““ without the consent of the proprietor first obtain
in writing, signed by him in the presence of Zwo or more wil
nesses.”” It therefore follows that in order to render a contra
valid for the purchase of a copyright, such contract must be

1 See Story’s BEquity Jurisprudence, s. 529, and numerous cases ther
cited.

: Per Rolfe, Lord Commissioner, in Dalgleish v. Jarvie, 20 L.J. Ch. 471

3 yradella v. Weller, 2 Rus. and M. 247. As to the legal Liability of 1
innocent purchaser of pirated prints, see West v. Francis, 5 B. and Al
737, and supra, p. 33. .

t Prince Albert v. Strange, 18 L.J. Ch, 120.

5 Per Lord Ellenborough, C.J., in Du Bost v. Beresford, 2 Camp. 511

5 Supra, p. 29.



1] OF THE TRANSFER OF COPYRIGHTS, 39

tng', and signed and witnessed as above specified ; and as
I the painter, or other inventor of the design, as well as the
taver of 1t, have each a distinet copyright in his work, care
d always be taken that the contracts for the purchase of
| rlghts are duly signed and witnessed as the statute directs.

“even then the purchaser cannot sue a pirate In any court
aw, because to invest himself with the legal title as assignee
he copyright, it must have been assigned to him by deed?,

stamped with the proper ad valorem duty on the price of
copyright, signed by the proprietor, and his signature attested
0o witnesses®,

he general practice amongst the purchasers of copyrights
er the Engraving Acts appears to be only to acquire an
iable title to them—that is, by paying the proprietor the
thase-money, and in some cases taking his receipt for the
ey, with an undertaking to execute an assignment of the
yright when called upon to do so. As the law stands on the
ect, the purchaser of a copyright having only such equitable
b to it, although courts of law will recognize such equitable
rest®, yet if his right be infringed upon, he cannot proceed at
y but must resort to the Court of Chancery for relief; and in
event of selling his copyright, unless he makes it part of his
ract with the purchaser that only an equitable title will be
n him, he may insist upon having a legal title at the vendor’s
suse. When a copyright is valuable, it is therefore dangerous
‘most unwise on the part of the purchaser not to be duly
sted with the legal title to it.

he practice amonygst Artists as to their claims to Copyright.—

bn an artist sells his picture, it seems to be generally under-

t that the copyright for purposes of engraving passes with

picture to the purchaser, unless the artist at the time of the

Power v. Walker, 4 Camp. 8; S.c. 3 M. and S. 7, where the point
upon a hiterary copyright. See also Chitty on Contracts, p. 71, 4th
b. See also Thompson v. Symonds, 5 T, R. 41 ; also per Tindal, C.J.,
e Pinna v. Polkill, 8 C. and P. 78.

dn a somewhat recent case for piracy of a literary copyright, claimed
br the act of 8 Anne, c. 18, the first section of which requires the author’s
ent to be signed in the presence of fwo witnesses, the plaintiff' was non-
¢cl because his purchase-deed was only attested by one witness. Dawvid-
§ Boln, 18, L.J. C.P. 15.

See Simms v. Marryat, 20 L.J. Q.B. 459.
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sale either verbally or in writing reserves the copyright. N¢
case appears in the books in which this point has ever been dis
cussed or decided, and it may well be doubted whether such

practice, which by some persons only is asserted to amount to
usage or custom, could be established in any court of law’ of
equity in this country, even assuming that no legislative enact
ment existed on the subject. It is but natural justice that the
artist should have the whole profits allowed by law to be derives
from the invention of his picture as well as its execution. Kacl
work he produces may be a double source of direct profit to him
first, by sale of the picture ; second, by the exercise or sale of the
copyright, or the exclusive right of multiplying copies of the pi¢
ture by any of the various processes of engraving. It is rarc i
find that artists are good men of business; and as this aris
from the peculiar nature of their occupations, they require an
deserve that more than ordinary precaution should exist in theil
favour. The Legislature has therefore enacted that their design
shall not be engraved, ete., without their consent in writing
signed in the presence of fwo witnesses. The wisdom and jus
tice of this enactment, so far as the wriffen consent is requircd
is the more obvious when it is considered that some artists oh
tain much more for their copyrights than for their pictures®; an
yet if a painter should happen to forget the reservation of li
copyright before he has sold his picture, it is attempted to |
treated as a usage to defraud him of 1t! DBut any usage
be admissible must be consistent with the principles of law®
Looking to the object and enactments of the Legislature m th
Engraving Acts, it seems clear that its intention would be fru
trated by recognizing any such unjust mode of divesting an ar
tist of his copyright as that said to exist; and consequently, th:

I A general understanding of persons engaged in a particular occupatio
or business is widely different from a legal custom, which, as in the ca
of bankers, can only be established by a long, well-known, acknowledges
and universal usage and practice amongst persons engaged in that busine
to act in accordance with it. See per Parke, B., in delivering the considere
judgment of the Court in Bellamy v. Majoribanks, 21 L.J. Ex. 75.

2 Take for example the two pictures by Sir Edwin Landseer in th
Vernon Gallery, ““ Peace and War.” His price, it has been said, w
£1000 for those pictures, while he obtained £2500 for the copyright
them.

3 See 3 Kent’s Com. 260. Also observations, supra, p. 7.
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je absence of any express sale of the copyright with the pic-
, the purchase of the latter only will not include the copy-
t, excepting only in those cases where the picture has been
imissioned or purchased with express notice to the artist that
as so commissioned or purchased for the purpose of engrayv-
‘in which case equity would probably protect the employer
purchaser, and enforce an assignment of the copyright from
artist.
¢ various modes of transfer of Copyrights.—Although per-
estate, they can only be legally transferred, as already
ed, by deed! of assignment in case of purchase, or other con-
eration, or gift, by the will of the proprietor, or by operation
aw ; as by administration to his effects in case of his dying
pstate, or by his bankruptey, or insolvency, forfeiture to the
ywn in case of conviction for felony, or seizure by the sheriff
tder any writ of execution. |
The practice amongst printsellers as to the transfer of their
yyrights in engravings seems to be as loose and unrecognized
law as that usually adopted and understood by the purchasers
copyrights from artists. The purchase and possession of the
tal or other plate on which the work is engraved 1s considered
mpletely to vest the copyright in the purchaser, and 1t appears
be only in works of considerable value that the deed of assign-
nt required by law to vest the legal title to the copyright in
¢ purchaser, is ever executed by the proprietor. It is only
Juisite again to observe that the purchaser in such cases can
/e nothing more than perhaps a doubtful equitable title to the
pyright, and that the fact of his not having the legal title pro-
tly assigned to him, exposes him to the chance of all the diffi-
Jties and increased expense above stated?.

Vide supra, p. 39, for enactment of the statute, and observe that fwo
inesses are required.
t Supra, p. 39.
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CHAPTER III.

AS TO COPYRIGHT IN WORKS OF SCULPTURE.

1. Of what the Copyright consists. The number and mode of interpreting
the Copyright Acts.—2. The territorial extent of protection they afford,
—3. The works entitled to Copyright.—4. The persons entitled to
Copyright.—5. The extent of Copyright or term of years for which it i
granted.—6, The conditions upon which it is granted. Those which apply
where a sculptor models a work on his own account. And those where
he is employed to execute a model. Non-performance of these conditions
fatal to claim for Copyright.—7. Works not entitled to Copyright.—
8. Piracy of the Copyright defined. Legal principles applicable to sucli
piracy.—9. Remedies of proprietor of Copyright. By the Sculpture
Copyright Acts. At Common Law. In Chancery. Under “the De-
signs Act, 1850.”—10. Importance of performance of conditions im.-
posed by that Act as well as the Sculpture Copyright Acts. Fallacy of
supposing that praectice amongst Sculptors as to securing Copyrights is
legal.—11. Procedure in cases of piracy—at Law-—in Chancery.—12.
As to the transfer of Copyright.

1. Copyright of Sculpture counsists in the sole and exclusive
liberty of multiplying copies of any work which is the subject of
such right under the Statutes relating thereto.

We have seen! that those Aects are three in number, viz. the
38 Geo. IIL. c. 71 ; 54 Geo. I1I. c. 56 ; and 14 Vie. c. 104. ss. 6, 7.
As there is no authority which proves that copyright in works of
sculpture existed by the common law, it follows that it is to these
Acts alone the sculptor can be advised to look for protection of
the copyright in his productions. In putting a construction upon
any one of these Acts the court will give effect to the intention
of the Legislature to be collected from all of them® The two

' Supra, p. 14.

® See observations of Best, C. J., in delivering Judgment of the Court
in Newfon v. Cowie, 4 Bing. 245, on the Engraving Acts ; see also those of
Lord Denman, C.J., on the Literary Copyright Acts in Russell v. Smith.
17 L.J., Q.B., 229.







