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PREFACE.

treatise appears to have been hitherto published on
- subject of Artistic Copyright alone. By * Artistic
yyright”” is meant that protection for his works which
British artist, whether sculptor, painter, or engraver, 1s
itled to receive.

'hat such a treatise is wanted, in consequence of the
sortance of such rights, will, it is hoped, appear in the
owing pages, wherein it will be found that, either from
orance or non-observance of the existing laws of artistic
pright, artists, printsellers, and other proprietors of such
ts, are placed in the greatest jeopardy as to property of
description. | |

8 this work is chiefly intended for the guidance and
mation of persons interested in artistic copyrights, the
lary object has been to state the law as to such rights
. is conceived to exist, and in so plain a manner that
those persons may understand their rights, remedies,
the mode of transfer of their property.

nd that at the same time the work may not be with-
its use for the legal profession, the views advanced
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have in most instances been supported by reference to
decided cases.

With regard to the defects of the existing laws of artistic
copyright, some suggestions have been made for their re-
medy ; an unusual plan, it may be said, in a work of this
nature, and which has only been attempted after consider-
able hesitation, because it was felt that the necessity for an
amendment of such defects is alike urgent and important
to a large and meritorious class of artists, whose efforts
the cultivation of the Fine Arts appear destined to have a
most important effect on the moral and material welfare of
the British people.

1, Tanrvierp Court, TEMPLE,
923rd October, 1853.
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ARTISTIC COPYRIGIHT.

INTRODUCTION.

0 Fine Arts a universallanguage. Report of Select Committee of the
ise of Commons on Arts and Manufactures.—2. Recommendations
the Committee.—3. The Ornamental Designs Acts were the result
their inquiry.—4. Neglect of the recommendation of the Committee
establish a Copyright Tribunal. Reasons in favour of its establish-
mt. Great and rapidly increasing importance of Artistic Copyright.
). Equitable Jurisdiction requisite to be given to Courts of Common
W as under the Patent Law Amendment Act.—6. Popular error as to
tistic Copyrights.—7. Ignorance of the Laws of Copyright no legal
ruse for infringing them.—8. Objects of this Work.

Tue fine arts of sculpture, painting, and engraving, like

¢, are a universal language. Artistic works have also this
tional and direct advantage, that, while they afford employ-
t and support to those who produce them, they form a large
permanent addition to the material wealth of the people in
> possession they remain.

hie revolutions on the European continent, and their reaction,
2 dealt a heavy blow to the artistic profession there, especially
termany and France. In the British Islands and the United
es, freedom and wealth—those elements so mmportant to the
quillity and encouragement of the artist—are to be found in
most eminent degree, and should they continue to progress,
© can be little doubt that most of the finest artistic talent in
ope will gradually be attracted to London and New York as
great centres of commerce, for history furnishes various
ances which prove the merchant to have been the pioneer of
artist—wealth being created by commerce, that wealth pro-
es luxury, and luxury the perfection of the arts!.

! See ‘L’Esprit des Lois,” par Mont esquieu, liv. 21, chap. 6.
B



9 ARTISTIC COPYRIGHT.

The important bearing of the Fine Arts upon our manufacturecs
has long been felt by those, whose efforts for the advancement
of art in connection with manufactures have, to some extent,
been crowned with success by inducing the Legislature to afford
its valuable assistance in investigating and promoting the subject.

On the 10th of February, 1836, a Select Committee of the
House of Commons was appointed to inguire into the best means
of extending a knowledge of the arts, and of the ‘principles of
design, among the people (especially the manufacturing popu-
lation) of this country ; also to inquire into the constitution, ma-
nagement, and effects of institutions connected with the arts.
The Committee divided the subject of their inquiry into the fol-
lowing parts,—1. The state of art in this and other countries,
as manifested in their different manufactures.—2. The best
means of extending among the people, especially the manufac-
turing classes, a knowledge of, and a taste for art.—3. The statc
of the higher branches of art, and the best mode of advancing
them. The investigations of the Committee were chiefly con-
fined to the first and second of these subdivisions of the subject ;
but several of the most eminent architects, painters, and en-
oravers! were examined before the committee, and much inter-
esting evidence elicited respecting the Royal Academy?. The

1 Viz., the Baron Von Klenze (architect to H. M. the King of Bavaria)
and Messrs. Cockerell, Donaldson, Wilking,—Sir M. A. Shee, and Messrs.
Hilton, Martin, Haydon, Howard, Hurlstone, Reinagle, R. T. Stothard,
Clint,—Burnet, Landseer, Pye, and Wyon.

2 See that especially of Sir M. A. Shee and other members of the
Royal Academy, as well as documents produced by them and printed in the
Appendix to the Report. The origin and institutions of the Royal Academy
are not given in the evidence taken before the Committee. It appears tha
the Royal Academy is not a chartered Society, as it is generally suppose
to be, but was and is a private unincorporated society, first established 1
1768 under the patronage of George the Third, in opposition to “Th
Society of Artists of Great Britain,” to which that sovereign had granted
charter in 1764, and which was speedily ruined by his patronage of th
Royal Academy. See ‘Patronage of British Art, by John Pye,” 1845
in which that celebrated engraver has collected a mass of interesting de
tails connected with his subjeet, and especially the origin and history o
the Royal Academy. See also,as to the institutions of the Academy
‘Abstract of the instrument of institution and laws of the Royal Academ
of Arts in London, established 10 December, 1768.” This was published i

1797. Another, but very abbreviated and imperfect work of the same d¢

seription, was published in 1815 ; both were printed by the printer to th
Academy.




INTRODUCTION. 3

mittee made their Report to the House in August, 1836, in
th they stated that, ““to us, a peculiarly manufacturing nation,
Connection between art and manufactures is most Important;
for this merely economical reason, (were there no higher
ve,) it equally imports us to encourage art in its loftier attri-
88, since it is admitted that the cultivation of the more exalted
iches of -design tends to advance the humblest pursuits of
istry ; while the connection of art with manufacture has
n developed the genius of the greatest masters of design!.”
I after most justly noticing with regret the neglect of any
\eral instruction, even in the history of art, at our Universi-
‘and Public Schools,—and the imperfect protection afforded
the Copyright Acts in favour of designs and sculpture, the
ort then proceeds with this most important observation and
gestion : “Whatever be the legal latitude of these Acts, the
ensiveness of a remedy through the courts of law or equity 1is
irtual bar to invention, and almost affords Impunity to piracy
art. The most obvious principle of any measure enacted
the protection of invention appears to be the constitution of
heap and accessible tribunal. The French have long possessed a
of this kind,”—the Conseil des Prud’ hommes, the constitu-
i of which is developed in the evidence given by a distingnished
ness, who was also one of the members of the Committee 2,
ese  Conseils “form a kind of Jury or bhoard of arbitration
nposed of master-manufacturers and workmen, empowered to
tide on priority of invention, as well as on any other subjects
inected with the manufactures.” In addition to cheapness,
» greatest promptitude of decision is another obvious element
the constitution of such a tribunal. For this and for other
Sons a system of registration appears to be indispensable 3.”’
. In presenting their Report to the House, the Committee
ressly recommended the resumption of the mquiry in the next

| Bee “Report of the Select Committee on Arts and their connection
I Manufactures,” p. iii., published at the Parliamentary Paper Office,
pat Turnstile, Lincoln’s Inn Fields.

Dr. Bowring. See part 2, p. 7 et seq., of the Minutes of Evidence.
' See the Report, p. vii.

The names of the members who were present at the meetings were
. Ewart, chairman ; Dr. Bowring, The Lord Advocate, and Messrs.

otherton, Davenport, Henry Thomas Hope, David Lewis, John Parker,
sey, and Scholefield.

B2
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<ossion of Parliament. This recommendation, if acted upon at all,
has unfortunately not been productive of any additional Report.

3. Buta very important result followed the investigations of the
Committee. Two Acts were passed in 1839, which were repealed
and the law on the subject consolidated and amended in 1842,
giving considerable additional protection to designs for manu-
factures, and partially establishing the valnable system of Regis-
tration recommended by the Committee.

4. Their equally important suggestion of @ cheap, accessibl
tribunal, for the benefit of persons interested in inventions, has
ot hitherto been carried into effect by the Legislature. It 1
true that to some extent the establishment of the County Courts
has supplied a cheap and accessible tribunal to the proprietors of
Copyrights, but these Courts are far from meeting the require-
ments of the case in most instances. “As to the state of the
higher branches of art,” which subject, as we have seen', was
only partially investigated by the Committee, the following par-
ticulars, derived from the catalogues of the London Exhibitions
during the present year 1853, will afford some evidence of the
number of persons?® engaged in the production of works of art,
chiefly seulpture, paintings, and drawings; and the consequent
importance of the subject of Artistic Copyright under the exist-
ing most defective Sculpture and Engraving Copyright Acts.

ey Objects.  Artists.
1. Winter Exhibition of Artists’ Sketches

and Drawings . . ¢ . : 280 129

2. British Institution . 3 . : 589 388
3. Portland Gallery : : : . 410 115
4. Suffolk Street . : . : . 750 349
5. Old Water Colour | : : . 309 48
6. New Water Colour . : : : 365 57
7. Royal Academy® : : : . 1465 866
Total 4168 1952

1 Vide supra, p. 2.
> Tt should be observed that although some artists exhibit at more tha
one Exhibition, others do not exhibit at all ; especially that most numero
body who are oceupied in the yarious processes of engraving, and makin
designs for woodcuts and other engravings.
3 Of these works 152 are the productions of members of the Roy:
Academy, exhibited by 47 of the Royal Academicians and Associates ¢
that Institution.
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wides this large number of objects exhibited, there are
Ireds of works annually refused at the various Exhibitions
ant of sufficient space,—there are also annual exhibitions
ictures and other objects of art in many of the large towns
ingland as well as in Edinburgh and Dublin,—and yet the
le of the objects so exhibited form but a very small amount
#liose annually produced in the United Kingdom, of which en-
ings of all descriptions form a large proportion; and some
‘may be formed of the extent to which thearts of sculpture,
iting, and engraving are already cultivated and encouraged
he British people.
t should also be borne in mind how interwoven with, and de-
lent upon the proper cultivation of the fine arts, a very large
8 of our manufactures are become!, and to a vast extent
8t in future depend, if we are not to be beaten by other nations
the race of manufacturing industry in all the markets of the
fld. The capital embarked in our manufactures is so great, and
¢ are s0 many millions of souls dependent for their daily bread
the improvement® and consumption of those manufactures,
t1t is scarcely possible to overrate the importance in connection
h them of the fine arts of design and colour. The extent to
ich the manufacturing industry of this country has availed
If of the benefits in favour of useful and ornamental designs,
videnced by the fact, that since the passing of the Acts of Par-
nent for the protection of such designs in 1839, and the esta-
hment of a system of registration thereof, upwards of 95,000
gns have been registered under those Acts?®.

* A just feeling in the fine arts is an elegant acquirement, and capable
ultivation. Drawing is necessary to many pursuits and useful arts:
i¢ has included it amongst the accomplishments becoming a gentleman ;
Ve may add, it is much more useful to the artisan. Good taste and
ution in design are necessary to manufactures, and consequently they
ribute to the resources of a country. It is a happy characteristic of
present times that a love of the fine arts is becoming more and more
falent among the affluent; but still rich furniture—mere ornamental
ting and gilding, usurp the place of art properly so called. For the
rovement of art there must be a feeling in the public in correspondence
 the artists’ aspirations.”—The Anatomy and Philosophy of Expression
onnected with the Fine Arts, by Sir Charles Bell, pp. 1, 3, 11.

“ L'effet du commerce sont les richesses ; la suite des richesses, le Tuxe ;
d de luxe, la perfection des arts.” See L'Esprit des Lois, par Montes-
i, liv, 21, chap. 6.

The numbers up to 20th August, 1853, have been 3499 Useful, and
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Tt was the same Committee which, as before stated, in 1836
reported in favour of a system of registration of designs that
also recommended the establishment of an efficient, cheap,
and accessible tribunal for the protection of the proprietors of
designs. The positive necessity of such a tribunal for designs of
all descriptions, whether artistic or useful, and the wisdom of the
Committee in recommending it, must surely be apparent from
the facts above stated!. Is it not a denial of justice to compel
the proprietor of a copyright, however trifling in value, to involve
himself in the anxiety and expense of a Chancery suit in order
to obtain effectual redress for an invasion of his right? He may
sue the offender at law for damages or penalties, but the only
efficient remedy at once to stay the injury—mnamely, an Injunc-
tion, is not to be obtained except by the costly aid of the Court
of Chancery.

92,100 Ornamental designs. The small number of Useful designs regis-
tered is said to be attributable to the beneficial working of the Pafent
Law Amendment Act of 1852. .

1 And if such a tribunal be needed in favour of the proprietors of copy-
rights in artistic and useful designs, it certainly 1s equally requisite in favour
of literary and musical copyrights. In support of this assertion the following
circumstances may be stated, as being within the author's own knowledge.
Mr. Boosey, the well-known publisher of foreign music, has, during the last
cighteen years, been more or less constantly involved in litigation, and
almost exclusively for the purpose of protecting his copyright in Bellini’s
celebrated opera © La Sonnambula,’ the only question of law in the case really
being whether under the statute of Anme an alien composing a work abroadl
could acquire or confer a copyright in it in this country if first published here.
Let any one imagine the cost and anxiety of being a party to numerous
actions at law and Chancery suits to determine this question, and yet Mr.
Boosey was placed in the position of either allowing others to deprive him
of his profits derivable from the copyright in this opera, or to avail himself
of the costly and cumbrous machinery open to him for protection. In two
actions which Mr. Boosey tried in the Queen’s Bench and Common Pleas,
those Courts were of opinion that an alien could acquire a copyright under
such circumstances as those above stated, and that consequently Mr. Boosey,
as the assignee of the copyright in ‘ La Sonnambula,” was entitled to pro-
tection from the piracy of it. But in a third action which Mr. Boosey tried
in the Exchequer, that Court differed in opinion from the Queen’s Bencl
and Common Pleas. Their judgments were however confirmed on his
appeal to the Exchequer Chamber, but from that judgment the defendant
has appealed to the House of Lords, where the question will be finally set
at rest when the appeal is heard. Messrs. Murray, Cocks, Chappell, and
other large publishers, have also been heavy sulferers the same way,
and upon the same question. Assuvedly the British law of copyright i3
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+ Until 1852 the proprietors of patents for inventions were
d in the same position; but by the 42nd section of the
ont Law Amendment Act, passed in that year, the judges of
superior courts of record at Westminster and in Dublin are
jowered to make orders for injunction, inspection, and ac-
lit,—to that extent consequently blending the equitable with
legal remedy of the proprietor of the patent. Tt is carnestly
)¢ hoped that a like salutary enactment will be- made in fayour
the proprietors of all descriptions of copyrights, and that it
not be confined to the superior courts.

. A very general but erroneous notion appears to prevail as
the purchase of copyrights of pictures for engraving. A cus-
1! is said to have become usual as to such co pyrights as between
ists and the purchasers of their pictures, and it is supposed
such persons that the alleged custom in question is the law on
subject, and is to govern the artist’s rights ; nothing can be
ire incorrect. As the law stands, all copyrights are dependent
the various Acts of Parliament under which such rights exist,
L consequently those statutes alone define the mode which is
be pursued in order to acquire and transfer a valid copyright.
) custom of a profession or trade can be allowed to overrule an
t of Parliament®. The subject, is of much importance, yet

‘exception to the following observation upon the commercial spirit of
d English :—* D’autres nations ont fait céder des intéréts du commerece &
‘ntéréts politiques ; celle-ci a toujours fait céder ses intéréts politiques
. mtéréts de son commerce.”— L’Esprit des Lois, par Montesquieu,
1 20, chap. 7.

- As to this alleged custom see infra, pp. 39, 40.

As illustrative of this may be mentioned the erroneous practice which
nerly prevailed amongst the booksellers as to the purchase of literary
wrights. Prior to the Copyright Act of 8 Anne, e. 19, the copyright ex-
g at common law was a perpetual right ; but by the celebrated case of
maldson v. Beckett, decided by the House of Lords in 1774, it was held
it such common-law right was taken away by that statute. This created
at alarm amongst the booksellers, who immediately presented a petition
the House of Commons, stating their previous belief that such statute
L not interfere with their common-law right : that they had therefore for
iy years past continued to purchase and sell such copyrights in the
e manner as if such Act had never been made; that large sums had
n mnvested in the purchase of ancient copyrights not protected by the
ifute of Anne, so that the support of many families in a great measure de-
ided on the same ; that the petitioners would be great sufferers through
iz involuntary misapprehension of the law, and therefore praying the
ise to grant them relief. A Committee was accordingly obtained, and
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the public, as well as most artists, appear to be unacquainted
with the laws upon which the copyright in their works depends.

7. And here it should be observed, with reference to the sc-
veral Acts of Parliament upon which artistic copyright is based,
that “ every man is presumed to be cognizant of the statute law
of this realm, and to construe it aright; and if any individual
should infringe it through ignorance, he must nevertheless abide
by the consequences of his error. It will not be competent for
him to aver, in a court of justice, that he has mistaken the law,
this being a plea which no court of justice is at liberty to rec-
ceive'.”

8. The object of this work will therefore be—1. Slightly to
trace the principles upon which it is conceived that artistic copy-
right should be based, and the existing British legislation as to
such copyrights. 2. In a plain manner to state the law of copy-
right in designs, engravings, and sculpture, so that every artist
may know his rights, remedies, and mode of transfer of such
richts. 3. To point out the chief defects of the present Acts of
Parliament known as the Engraving, and Sculpture Copyright
Acts; and 4. to suggest some amendments in the laws of artistic
copyright for the security of the proprietors of such rights and
the consequent advancement of British art.

a, Bill for the relief of the booksellers passed by the House of Commons,
but it was thrown out in the House of Lords.—See ‘ Lowndes’s Historical
Sketch of the Law of Copyright,” pp. 568-59.

L Broom’s ¢ Legal Maxims,” p. 201, 2nd edition, citing Sir W. Scott in
The Charlotta, 1 Dods. R. 392, and Lord Hardwicke, C., in Middleton v.
Croft, Stra. 1056 ; see also per Maule, J., m Martindale v. Falkner, 2
C.B. 706.




CHAPTER 1.

# THE PRINCIPLE UPON WHICH ARTISTIC COPYRIGHT
SHOULD BE BASED; AND OF BRITISH LEGISLATION IN
RESPECT OF SUCH COPYRIGHTS.

“The definition of Artistic Copyright.—2. Principle upon which it should
be based.—3. Observations as to British Legislation in respect of Artis-
tic Copyrights.—4. The First Copyright Engraving Act. Obtained by
Hogarth. His commemoration of the event.—5. Insufficiency of the
Act.—6. Its Amendment in 1767.—7. And again in 1777. In 1836
Ireland was included in the Copyright Engraving Acts. And in 1852
those Acts were extended to *“ Prints taken by Lithography or any other
Mechanical process.”—8. These five Acts comprise the Painter and En-

graver's only protection.—9. The Sculpture Copyright Aects.

‘1. Tue definition of the words * Artistic Copyright,” as used
) this pamphlet, is the sole and exclusive liberty of multiplying
bpies of any work which is the subject of copyright under the
mgraving, and Sculpture Copyright Acts.

- There 1s no authority which proves that such a right in works
f that description exists by the common law ; although, upon
rinciple, there is the same ground as in the case of literary
opyright ! for contending that it does so exist, or at all events
id, prior to the statutes on the subject.

- 2. The principle upon which it would seem all copyright should
¢ based is that, so far as it may not be injurious to the public
jeal, the inventor of a work is entitled to all the benefits of his
nvention and the labour and cost he has bestowed upon it ; and
he question to be practically solved by the Legislature is, what
1od of exclusive enjoyment is adequate to secure such benefits
0 the author.

Every member of a community must necessarily sacrifice some
jortion of his abstract rights for the public good, and inasmuch
' See Millar v. Taylor, 4 Burr. 2303 ; Donaldson v. Beckett, ib. 2408 ;

wlso the observations of Lord Campbell, C.J., in delivering judgment in
Boosey v. Jefferys, 20 L. J. Ex. 354.
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as a perpetuity in very many inventions would entail a serious
obstruction to the progress of art or manufactures, it ought to
be a question of deep importance for the Legislature to deter-
mine as between the inventor and the public, how far the in-
terests of the latter can justly demand a surrender of the rights
of the former. In every case “it is a mixed question of policy
and justice, with regard to which no positive rule can be laid
downl,”” beyond that above stated, and that the rights of the
inventor should mnot be trenched upon by the Legislature be-
yond the limit which the just protection of the public interests
demands.

3. Inventions being at length recognized as property—and a
property, it may be said, which is entitled to the highest conside-
ration, inasmuch as it is the creation of infellectual labour—the
legal history of copyrights in this country affords a striking
example of the following most truthful comment upon the pecu-
liar genius of the English people, made by one of the most pro-
found historians and statesmen of modern times :—* Quiconque
observera un peu attentivement le génie Anglais sera frappé d’un
double fait: d’une part, de la streté du bon sens, de I’habileté
pratique ; d’autre part, de ’absence d’idées générales et de hau-
teur d’esprit dans les questions théoriques. Soit qu’on ouvre un
ouvrage Anglais d’histoire ou de jurisprudence, ou sur toute autre
matiére, il est rare qu’on y trouve la grande raison des choses,
la raison fondamentale ®.” And thus we find the Legislature of
this great country, in dealing with subjects of copyright of all
descriptions, instead of recognizing as a fundamental principle
the absolute right of persons to derive all the benefits they can
obtain from their inventions and works, subject only to such limi-
tations as the public welfare demands, absolutely reversing that
principle by practically treating works of invention as public
property, and granting the inventors most inadequate periods of
copyright. Hence, in the case of literary copyrights, in which by
the common law it has been said that the authors had a per-
petuity?, the statute of Anne cut down that perpetual right to the

1 See Curtis on Copyright, 25.

2 See M. Guizot's ¢ Histoire générale de la Civilisation en Europe,’ p.
402, 5th edition.

3 See opinion of Sir Samuel Romilly, cited in Lowndes on Copyright,
p. 69 ; also the cases supra, p. 9.
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term of fourteen years, and since that time instalments of
tice have with the greatest difficulty ! been wrung from the
pislature. It would indeed be difficult to exaggerate the im-
ance of fostering the arts of sculpture, painting, and en-
ving, especially in this great manufacturing country*—every
8 acquamted with the subject knows this; and yet it is not

much to say that the existing legislation for the professed
tection of artists is, to use the mildest term, most inadequate.
it any one who doubts this compare the Acts printed in the
)pendix to this Book, with that portion of the Code Napoléon
mprised in the “Code de la propriété industrielle,” and espe-
lly the first article, which is thus honestly, tersely and com-
shensively worded : “ Toute découverture ou mouvelle inven-
on, dans tous les genres d’industrie, est la propriété de son
jeur ; en conséquence, la loi en garantit la pleine ef entiere
tissance :” that is, during the term for which the inventor
kes out his patent.

4. In 1735 the first Act relating to copyright in the fine arts
18 passed ; and it is a remarkable fact, that after the lapse of

! The passing of the last literary Copyright Act in 1842 was mainly
ributable to the generous and unwearied exertions of one of the most
gtinguished authors of modern times, Sir Thomas Noon Talfourd ; and
veral brilliant speeches he made in Parliament in favour of the measure
iy be ranked amongst the happiest efforts of his genius.

* “The estimation in which we stand in respect to our neighbours will be
proportion to the degree in which we excel or are inferior to them in the
'-?t" uisition of intellectual excellence, of which trade and its consequential
thes must be acknowledged to give the means ; but a people whose whole
tention is absorbed in those means, and who forget the end, ean aspire but
btle above the rank of a barbarous nation. To him who has no rule of action
ut the gratification of the senses, plenty is always dangerous ; it is there-
re necessary to the happiness of individuals, and still more necessary to
e security of society, that the mind should be elevated to the idea of
pneral beauty, and the contemplation of general truth: by this pursuit
je mind is always carried forward in search of something more excellent
han it finds, and obtains its proper superiority over the common senses of
fe by learning to feel itself capable of higher aims and nobler enjoyments.
n this gradual exaltation of human nature every art contributes its con-
i gent towards the general supply of mental pleasure ; whatever abstracts
he thuughts from sensual gratifications, whatever teaches us to look for
ppiness within ourselves, must advance, in some measure, the dignity of
nature.” Vide Sir Joshua Reynolds’ 9th Discourse. Those who are
desirous of seeing a grand school of British Art established will also do well
0 read ¢ The True Principles of Beauty in Art,” by James Fergusson.
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nearly one hundred and twenty years the mode of obtaining an
Act of Parliament and its preparation should remain in the
same lamentable state in which it then was, that is, that the ob-
taining an Act to accomplish a measure of justice of great benefit
to the publie, and also the cost of such Act, may be thrown upon
a private individual—and that the Government is still without
a permanent and efficient staff at its command, whose duty it
should be to prepare all public statutes.

William Hogarth was not only the father of British art, but
to him also is the honour due of being the first protector of its
artistic invention and industry. Coarse and vulgar as so many
of his works are, yet they were admirably suited to the period i
which they were produced ; and their intense vigour, truth, and
nationality at once spoke home to the public mind, and laid the
foundation of that love for art which has been steadily increasing
amongst us ever since.

Needy artists and printsellers soon fastened themselves upon
the genius of Hogarth by pirating his designs ; and for his own
protection and that of other persons similarly situated, he at
length employed a gentleman to draw an Act on the subject,
which was ultimately passed by Parliament, the 8 Geo. IL. ¢. 13.

On the Act being passed, Hogarth published a small print
with emblematical devices and the following iuseription :—* In
humble and grateful acknowledgment of the grace and goodness
of the Legislature, manifested in the Act of Parliament for the
encouragement of the arts of designing, engraving, etc., obtained
by the endeavours, and almost at the sole expense, of the designer
of this Print in the year 1735 ; by which not only the professors
of those arts were rescued from the tyranny, frauds, and piracies
of monopolizing dealers, and legally entitled to the fruits of their
own labours, but genius and industry were also prompted by
the most noble and generous inducements to exert themselves ;
emulation was excited, ornamental compositions were better
understood ; and every manufacture where fancy has any con-
cern was gradually raised to a pitch of perfection before unknown,
msomuch that those of Great Britain are at present the most
elegant and the most in esteem of any in Europe!.”

5. But poor Hogarth lived to see the inefficiency of his Act
of Parhament, which he had intended should protect not only

' Biographical Anecdotes of W. Hogarth, p. 39, 3rd ed.
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rtist, but also his patron. A printseller employed an artist
ake a design and engrave it. The print from that engraving
\g pirated, upon a Bill filed by the printseller for discovery
relief, the Liord Chancellor held that the plaintiff’s engraving
i not within the protection of the Engraving Copyright Act, it
being made from his, the printseller’s own design, but from
b of the artist whom he employed to make itl.

. In 1767, after the death of Hogarth?, another Statute, the
©0. L11. c. 38, was passed to amend the previous Act and also
vest the Copyright of Hogarth’s Engravings in his widow
an additional term of years. This concession to his relict
at least a tribute of mational respect to the memory of the
at artist, and as such may be hailed as a bright page in the
ords of the British Legislature, affecting the inventive talent
the people of this country—the brighter because it appears to
‘almost the only one where such an instance of justice and re-
et 1n favour of an artist is to be found in our Statute-book.
7. In 1777, by the 17 Geo. III. c. 57, the two previous Acts
te further amended; and it was only so recently as 1836,
at the English Engraving Copyright Acts were extended to
sland by the 6 and 7 Will. IV. e. 59. Up to that time en-
avings published i England might be, and were, pirated in
pland with perfect impunity ; and those first published in Ire-
were 1n the same manner subject to piracy in England. In
nsequence of doubts being entertained whether the provisions
' these Copyright Engraving Acts ' extended “to lithographs
id certain other impressions,” in 1852 by the 15 Vie. c. 12,
14, 1t was declared that they were intended to include prints
ken by lithography, or any other mechanical process.”

8. These five Acts form the only recognized protection which
i British painters and engravers possess against the piracy of
heir works: they are printed in the Appendix hereto. Let
ny one read those Acts, and then say whether or not further
wegislation is not required in favour of the arts of painting and
ngraving.

9. The same observations apply with nearly equal force to the

! By Lord Hardwicke, C., in Jefferys v. Baldwin, Amb. 164, 2nd ed.
y Blunt.

2 He died 26th October, 1764, aged 67, and is buried in the churchyard

it Chiswick, where a monument 1s erected to his memory.
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existing legislation in favour of sculpture. Assuming that the
sculptor had no copyright at common law up to 1798, it appears
that his works were unprotected from piracy. In that year the
first Act was passed which protected the copyright in sculpture ;
this clumsy piece of legislation! was the 88 Geo. IIL. c. 71,
and was amended in 1814 by the 54 Geo. III. c. 56. How prac-
tically inoperative these Statutes have been for the purpose in-
tended by the Legislature, is best evidenced by the notorious
piracy of the most celebrated works of sculpture ; yet they formed
the only shadow of protection the sculptor had to rely upon
down to 1850, when, by the 18 and 14 Vie. ¢. 104. s. 6, his
works may be brought within the operation of that Act by
registering them amongst the ornamental and useful designs.
These three Acts therefore comprise the legislation in fayour of
works of sculpture—a fine art of the highest order, and which
from the dawn of civilization appears to have commanded the
homage of mankind. As we look with admiration on the finest
Greek marbles and bronzes, and are reluctantly compelled to
admit their matchless superiority when compared with anything
that has since been produced, how little do we pause to reflect
on the circumstances under which Greek sculpture was carried
to such perfection—when the highest honours and rewards at-
tended the successful productions of the artist. “ But the time
is past when the people knelt down before the work of a sculptor’s
hands; when the Amphictyons, the council of all Greece, gave
him solemn thanks, and assigned him a dwelling at the public
expense 1n every city®.”” What a painful contrast this affords to

the existing legislation in favour of the genius and industry of
British sculptors !

! This Act called forth the following witticism from Lord Ellenborough,
C.J., at the trial of an action for piracy of a bust, and where the plaintiff
was nonsuited :—* These artists must again apply to Parliament for protec-
tion ; and they had better not model the new Act themselves, as they appear
to have done the former.” See Gakagan v. Cooper, 3 Camp. 114, a. p.
1811. Sculptors appear to have considered the piracy of their works as the
least of two evils, for this is the only reported case under the Sculpture
Copyright Acts.

? See ‘The Anatomy and Philosophy of Expression as connected with
the Fine Arts,” by Sir Charles Bell, p. 9.






