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not difprove the exclufive right of an author to the
fole: printing of his own works; unlefs a particular
law for annulling it, or an acknowledged principle ot law
wholly inconfiftent with the rlght, can be addpced.
"This renders a reference to the poftive law of the
country in which the claim is made, abfolutely ne-
ceffary ; and withoyt fuch a reference, it is impofii-
ble to decide whether it is, or 1t 1s not lawful to re-
tain the fole right of prmtmg after pubhcatmn When
I come to the law of England, T fhail endeavour
to fthew, that there is not any thing in our own
laws, from which it- can be fairly argued, that an
author may not enjoy the fple right of mulupiymg
copies as well after publication, as before. 1n the
mean time | think it proper to obferve, that the
general principle in f wvour of the freedom of tradﬂ, .
which in moit countr’ies is an ancient and known
part of the law, and was firft eftablifhed to prevent
monopolies, doth pot extend fo fay as to uffect the
claim of literary property. A m@napafy, in the
general fenfe of thg word, as ufed amongft lawyers,
is an appropriation of the right of carrying on fome

particular branch of tud: or commerce ; to which
all men have mg;n& a compuon and equal pretention,
But the cafe of literary property is not comprehends
ed within the general 1dea of 3 monopoly ; becaufe
it is ndmmed, that before publication only the aus

shor has the right of mulnplymg cup:es of his
Wﬂrkls
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works, and that none.are . intitled, to, priat, them,
without his confent 3 and according to what I have,
fﬁabliﬂlﬁd. 'ip' rﬂfpp&-, to a, Mg:ﬂiian, his pfaw'gu;f

right of multiplying, inftead of being renounced
or weakened, is evidently, intended to be retained ;
and there are more reafons. for allowing it to continue
after publication, than can'ﬁe glyen for its gxiffence
befores  The claim of the author s confefled to be
unexceptionable before: a-'gen'eral publication, and
not to be within the prinpiple of a mnnnpél}n. The
{ame reafons which are. the foundation of his right
before publication, continue.aftery and arc {trength-
ened by additional reafons and confequently ought
to better his claim, and to: make it {till /efs liable
to the objection of a monopoly. : | |
~ Bur for a moment I will fuppofe the right of

the author to depend on the expediency or inexpes
| ) it 3 for I think, thateven

wpon that prineiple the right is capable of being
fuwort.cd, i o) e 1k _

_ HERE the qugﬂinn is, whether the trade of print-
ing will be ﬁ;;u& ufeful to the public by allowing
the author to appropriate the ﬁriq;}ng ;,jf his own
works to himfelf and his ﬁﬁjgns_,' or by -:riaking_ the
right of printing books common.s 1 knq*ﬁ?thag
there is a great prejudice againft confining the

nght




r.)

vight of printing particular books to certain perfons,
in exclufion of all others; and it is apprehended

b:y-miny, that if there was not any fuch thing as
property in the printing of books, the art of print-

ing would be more bemeficial to the public in general,
as well as to thofe who pratife the art or are, COn-
nected with it, in particular. But the truth is, that
the opinion, however popular it may be, is without
the lealt foundation. How would making the
right of farinting every book common be advanta.
geous to thofe concerned in printing or manufac-
turing books, or in bookfelling ? Every impreflion
of .a work is attended with fuch great expences,
that nothing lefs than fecuring the fale of a large
number of copies within a certain time, can bring
back the money expended, with a reafonable allow-
ance for intereft and profit. But is this to be ef-
feQted, if immediately after the impreflion of a book
by one man, all others are to be left at liberty to make
and vend impreffions of the fame work ? A ferond,
by printing with an inferior type, on an inferior paper,
is enabled to wunderfell the printer of the firfl im-
preffion, and defeats him of the benefit of it, either
by preventing the fale of it within due time, or per-
haps by totally ftopping it.  "I'he fecond printer is
expofed to the fame kind of hoflility ; and a third
perfm, by prtntmg in 2 manner {till worfe, {till more
mfmor, ruins the ficond ; a fourth the third; and fo
on
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én it would be in progreffion, till experience of the
difadvantages of a rivalfhip fo genefﬁl would con-
vince all concerned mediately or immediately in
the trade of printing, that it muft be ruinous to
carry it ong without an appropriation of copies to
fecure a reafonable profit on the fale of each im-
preflion. Such would be the obvious confequen-
ces of making the right of printing every book
common 3 and experience of them, foon after the
introduéion of the art of printing, wa one prin-
cipal caufe of the firlt granting privileges for the
fole printing of particular books, as well in England
as in every other part of Europe. 1 fay one princi-
pal caufe ; for the ‘anxiety of fovereigns to reftrain
that palladium of liberty, that afylum for opprefled
fubjeits, the freedom of the prefs, under the prefence
of preventing and correcting its licentioufnefs, was
another caufe. In the early times of printing, there
were few original works ; and for want of a zitle de-
rived from author/bip, printers were glad to refort to
their fovercigns, for an appropriation of copies, by
the exercife of a real or rather a/fumed prerogative over
the art of printing. I hint at thefe falls with re-
fpect to the origin of privileges and grants of a like,
kind ; in order to fhew, that early experience evinced
the impaoffibility of carrying on the trade ‘of printing
with fufficient profit, without an appropriation of co-

~ pies for the protection of each impreffion, Havingthus
| ex~
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explained the difadvantages, which would acerué o
thofe concerned in printing, if copies were common, 1
will now afk, how the making them fz could produce
the leaft benehit to the pubiic m general? 'Would
leffening, or rathier ammibilatingy the profits of print-
ing, tend to encourage perfons to be adventurers in
the trade of printing ? 'Would it make books cheap-
er ! 8o lng indeed as the leafl legal idea of property
in copies remains, mofl perfons will probably hold it
both difhoflourable and unfafe to pirate editions ; and
Jo long only <an the few, who now diftinguifh them-
{elves by trafficking in that way, afford to under-
{ell the real proprietors. Sueh perfons at prefent en-
joy all the fruits of a concurrent property without
paying anmy price for it ; and therefore it is not to
be wondered at, thdt they fhould underfell thofe,
who have paid a full and valuable confideration for
the purchafe of their éopies, But if ‘the right of
printing books fhonld once be declared common by
a judicial opinion ; the advantage, which enables
particular perfons tounderfell thofe who ¢laim the pro-
perty, would ceafe; pirating would then become gene-
ral 3 and perhaps thofe, who now pra&ife it, would
themfelves be facrifices to their own fuccefs in the
caufe they fupport. Whilft the queftion of literary
property is in a fufpended ftate, they have the barvef?
to themfelves 5 but if they fhould gain their caufe,

Yike other Samfons, they would be crufhed by the fall
ef
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of .the building they are pulling down. Ano-
ther great evil, wﬂ:h would arife from annihilat-
lhg the p operty s wauld be its dlfcnurage-
| ¢ fm that confes
M }. ._ . ft... "B mmflfi tu
e de tht publ:catmn ofx an author’s
‘l‘nrk; are dlﬂllhlﬂmd b}r maktng the nght of print-
ing them common. But it has been fuggefted as a

fm mcunﬂnmn;a, that in cafe the authod¥’s pro-
ation of his works fhould be

ul | b nmﬁmmd right of fup-
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from the public ufe. But this is an imaginary evil,

for after ome general publication, fuppreflion becomes.

almoft impoffible ; and if it fhould be attempted, a
ury ¢ puzl: would be very well warranted in in -
' , on of the property from fuch
_inconvenience fuggefted is,
| ty fhould have
%, then on every failure of a reprefentative to

the author, and allo on ecvery forfeiture, the pro-
perty would veft in the fovereign of thé particular

20

country ; and confequently, in Great-Britain, might, -
in the courfe of time, give the King a compleat
controul, and arm him with a dangerous preroga-

tive over all books, except new publications.
But this too is another imaginary inconvenience,

F or
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or at leaft one fo remote and improbable, as not ¢o
be formidable. It may be a Quﬁﬁiﬂn of difficulty to
decide, whether the author’s right would in either cafe
devolve upon the Crown ; and furﬁ' a confequence
is at la/l difputable. Some rights there certainly
are, which by our own law may fubfift in 2 fubject,
and yet are not tran{miflible to the fowereign, either
for forfeiture, or as intitled to all things dereliél.
Probably the author’s right of printing may be of
the number ; and then Ais right cesfing, the print-
ing of his works would become common.—Upon
the whole, it feems evident, that on' an’ impartial
review of the advantages and difadvantages, which
may arife from appropriating the right of printing’
¢he ballance ftrongly inclines in favour of the pro-
perty. But fhould it be otherwife, fill T infift, -
that the inexpediency of the property claimed by an
author is no proof, that fuch a property doth not
axifl 5 though I' confefs, that it may be urged as a
reafon for making a law. to annihilate the author’s

right,

1 morr by this time to have cftablifhed the
claim of literary property on principles of praéz--
cability and firi@ right, as well as of expediency ;
but two or three objettions ftill remain to  be
confidered,

Onz
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OwE is, that the claim of literary pmper_t?

is not founded on any principle, hitherto men-
tioned by the gemeral writers on the fubje&t ' of

TR PR n ’ . . .
property, as an original mode of acquiring iti—

It is rﬁd,*ﬂ# uf h"ﬂi‘fo only head, to
which the 'Ei:?g%l of the author’s "p;'opettj can in
any manner be referred ; and that occupancy of
thoughts and ideas is quite of 2 new kind, Buta
fhort anfwer will remove this objeétion. If the

foundation, on which I have before refted the title
~ of the author, is a folid one, ii is not of importance,
whether the title falls under the ufual denomina-
tions of o_riginai modes of acquiring property ; and
if it fhould not, it would bea proof, not of the de-
fe& of the author’s title, but of the imperfe&iﬂn of

thofe writers, who do not mention any origin of pro-
perty, under which the author’s title can be clafled,
I'SIFM however, neceflary to rely wholly on this
anfwer ; for in truth, eccupancy, in the proper fenfe of
the word, includes the principal fource of literary
prﬂ;.:aerty. The title by occupancy commences by the
raking poffeffion of a wacant fubject ; and the labor em=
ployed in the cultivation of it, confirms the title. Li-
terary property falls precifely within this idea of oc-
cupancy, By compofing and writing a literary work,
the author neceffarily is the firfl poffeffor of it an%
:t being the produce of his own labor, and in fact
‘a ¢reation of his own, he lras, if pofiible, 2 Jironger
| F 2 title,

R
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title, than the #fual kind of eccupancy gives ; becaule
in the latzer the fubjeét has its exiftence antecedently

to, and independently of, the perfon from whom the

aé? of occupancy proceeds, Another objection is, that
the claim of the right of multiplying copies extends
in principle to tranfcribing, as well as printing. 1 ac-
knnwledge as !puchi a:lu:l if the ﬁrmer wns’frqﬁr.:z&!g
like the latter, and it was poflible to multiply copies
for file (o expeditioufly as materially to ipterfere with

the latter, 1 fhould not deem the claim extrava-

gant. But zhat is not poffible in the nature of things s
no damage of confequence can arife to the author,
ifmm a common exercife of the right of tranfcribing ,
and therefore he doth not pretend to appropriate that
right to himfelf, Tk

I HAVE only one other objeftion to encounter,
{o far as the claim of literary property depends on
general reafoning. It is an objection, founded on
a [uppofed refembl'ancc bEI_:‘WEE:n the cafe nf an tnventon
of a machine, and that of the author of a book. 1
claim the full benefit of all the i‘ngeninﬁs reafons,
which others have made ufe of to diftinguifh the
tws cafes ; but inftead of repeating them, 1 will
add ane to their number. In my own opinion, the
principal diftin&ion is, that in one cafe the claim
realy is to an appropriation of the zfe of ideas;
i‘aut in the other, the claim leaves the ufe of th:E;

| o idea




(g 3]

ideas common to the whole world. There are not
any bounds to the extent of fuch a claim, It would
be impratticable to receive it; becaufe it could

never be fairly ﬁcbh&, when an idea was uew and
drqpll. m old . The title
q t“' im of mehm to the fole
making of it, cannot be allowed, without excluding
all others, not only from the ufe of their barrawed
ideas ; but ¢ven from the ufz of ideas, which may
be as original in them, as 1in the perion who firf?
Chhﬂm the invention, The fame ideas will arife

m'.f HM. and it is lmpuﬂibla to efta-
blith precifely, in whom an idea is really original;
:_md perhaps ms/f 1deas may in fa& be egually or:-
ginal in the greater part of mankind ; and priority
in the publication of an idea is a molt infufficient
proof of ils originality. This fhews, that the per-
ml appropriation of the ufe of an idea to the real
m inventor of a machine, would be as

m,%*m,n;hn. as it would

be mprnﬁ;:ﬂ&k But thefe are not the only ar-
guments againit Perpetually appropriating the ufe
of knowledge and inventions, It is impoflible to
{uftain the clam} cnnﬁftf:ntly with the laws of any
country, in which the policy of difallowing mono-
polies prevails.  Every article of trade, every branch
of manufacture and commerce, would be affected
and clogged, if not totally ftopped. Such a per
B bk ~ petual
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petual appropriation of the ufe of inventions and
ideas would be the moft unlimited kind of monopoly
ever yet heard of—a monopoly, not of ome trade or ma-
nufacture, but fuch, that if it had ¢ver been endured,
it would have ended in a monopoly of almoft all trades
and manufaltures colletively. I have already fhewn,
that the appropriation of the right of printing, to
an author, is not liable to any of thele objections ;
that the claim has its limits and bounds ; that the
ufe of ideas and knowledge is as common as it would
be, if the right of printing was mot appropriated ;
that the author’s title to the fole right of printing,
is quite confiftent with the rights of others ; and
that his appropriation of his copies, is fo far from
falling within the trueidea of a monspoly, that the ap-
~ propriation of copies, independently of the author’s
right, is even ¢ffntial to the carrying on the trade
of printing in a manner beneficial to the Ppb]ic,

U uave now travelled through the fubjec? of
literary property, fo far as general principles of rea-
fon and property affect the queftion; and 1 bope
to have fucceeded in eyincing, that according to
them, the claim of literary property is free from
every kind of objection, which has hitherto been
iﬁ;ggcﬂ:cd aguinﬁ it,

IL T
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11. T uavE atlength reached the Law of Eng-
Jand ; but thofe, who have gone before me in that
part of thF .i"ub ﬂ have already been fo full and
accurage in the ftati huﬂ mhgrmes, that I hope
o be _ | in that part of
 the A ment. The "" wl mean to

proceed is, firfy by exhahrtmg the principles, on
lbich literary property falls within the natice and
Ma# of the common law of England ; then by ex-
iting W‘}nm of the feveral kinds of az-

, b : claim of literary prnperty is

al}le to Ithc lawr of England

* T'uE manner, in which I have already explained
e title of an author to the fole printing of his own
'1‘ unnﬁc:ﬂ’ary here to do little more,
o cs I:tcu;ptcd to be efta-

[ th ument, The

the a im is his labor in
t céh'lpﬂfmg( f hll wnrka, and rb::, combined
with his mnﬁgumtmf power over, and intereft in, the
manufcript, is the foundation of the author’s fole
and exclufive right’ which is allowed to be intitled

to the protefion of the common law of England be-
fore a woluntary and general publication. Therefore

-_...,:' o

dered

the author’s right before publlcatmn , is to be confi-
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dered as inberent to his ownerfhip of the manufeript of
his compofition. After publication his right receives
an acceffion of firength ; and from the circumftances
of the publication, there fprings a new and fubfidiary
right, founded on each purchafer’s implied contraé? not
to invade the author’s pre-exiffing right of multi-
plying copies. © Viewed in either of thefe lights, the
author’s claim is equally within acknowledged principles
of the commonlaw of England. 'T'he right inberent before
publication is conceded to be conformable to the
principles of the common law, and in cafe of invafion,
to be intitled to aid from the Court of Chancery. The
only doubt raifed is in refpect to the right after
publication. I have already evinced, that the au-
thor’s right is not intentionally diminifbed by the pub-
lication. If it is not, the right is az lka/? intitled to
as much protection as lefore. Befides, the implied
contrall is of ifelf a foundation for the right after
publication ; and under ‘the form of a contra& the.
¢smmon law may protect this right, as well as other
rights originating from contracts, Even upon that
foundation alone, though I do not hereby mean to
defert the other ground, the right may be as effec-
tually protected, as if it fhould be decmed property
according to the rigid fenfe of the word, Such
rights indeed are, in the eye of the common law, mere

chofes in allian 3 but the refult is fubflantially the
fame ; for in eguity, {uch rights are aflignable in the
fame
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fame manner as property. If it is afked, ‘how the
enjoyment of the right is to be protected, the anf{wer
ii, That a&mn on tht ctfe, fnr the damages nf an

: I owrt af equlty.. Thc :!aﬁg of | .l:he nght
il llqhioul. Real eftate it cannot be, becaufe it

mm thﬁ moft d.lﬂ:ant cunne&mn with land ; and
g WS‘“& from ownerfhip of the

LA A Py T | h&lﬂ‘ pcrfunalty: the
Vv hﬁd{"’ and as fuch

fore i is ﬂlﬂltbh, tran{miflible, and liable to
the other confiderations of perfonalty.

KFORE I explain the various fources of autho-

h a recognition of the right claim-
¢ to have it underftood,
of reafon and

ﬁm w of England,
as I hav y Ih“ted. to be of them-
mfuﬁl:u:nt to fuﬁam the author’s right; and I
tqnaﬁ fincerely think,. that if the art of printing

on which. I have argued the title of the author,
would not require the leaft aid from decided cafes,

n H;mmtary recognitions, or any other authonty
)

G whatever

been invented in our own times, the foundation

)

g

p

5
\
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whatever,  With this declaration, I fhall proceed
to flate the feveral kinds of authorities,

(1.) THE firfk kind of authority I adduce, is the
continual protetion given to property in the printing
of books antecedent to any a&k of the legiflature.
Soon after the introducion of printing into Eng-
land, the Crown affumed the power of granting pa-
tents for the fole printing of books. The next
ftep was exercifing a compleatly arbitrary power
over the prefs ; and no book was permitted to be
publifhed without a licence (¢). -This is a fource
too impure to be ufed for any other purpofe, than
that of accounting for the not having recourfe to
the ordinary courts of juftice for the protection of
property in the printing of books ; nor do I afk for

any other benefit from fuch authorities. In 1556

the Stationers Company was ereted (7), and
from 1558 there are entries of copies in their books
for particular perfons. In 1559 there are entries of
fines for invading copy right ; and in I 573 other
entries, mentioning the fale of copies and the price,
But‘ in 1582 the entries are ftill more important; for

fome are made with a provifo, that if 1t be found any

(i) See the Decrees of the Star Chamber in 2556, and 1585, and- |
1697, as cited in Busrow, Que. of Lit, Prop. 31,

(i) See Burrow, Lit, Prop, 13,
other
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other has a vight to any of the copies, then the ?freﬁci_fw"
the copies fo belonging to another fhall be void.  ‘This
pmwfn is of impomm. becaufe it indicates an

he lcence. How-

any rﬁﬁﬂ manner,

(2.) THE next kind of authurity I fhall intro-
lhlu, 1s what appeari to me a legrflative rec&gm tion

, both Houft H‘Plrhament made an
v L.:: . ?1‘”*“1.

1( 1
L Tan'r no book, pamphlet, nor paper, nor part

“ of fuch book, pampblet, or paper, fhould from
ﬂ t ufonh be printed, bound, ftitched, or put to

. per!'nn or perfons whatfoever, unlefs

lﬁ W ﬂ#—bﬂu& of the Company
qpm; and that

print, or
| Béprinhd any &n& or books, or part of
¢« hook or books entered in the regifter of the ﬁﬂd Com=

“ pany for any particular member thereof, without the
«* licence and confent of the owner or owners tbareqf 3 nor

“ yot ;‘mpgr; any fuch bo:k or baoks; er p&rr of book or books
‘s formerly printed here, from beymd the feas, upon pain

‘ L2 «¢ fhall

A A ffﬁ’ﬁfﬁ’fg the fame to the ﬂﬁéﬂfﬂf owoneY 07 oWners
 Wof the faid copies, and fuch further punifhment as
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¢¢ fhall be thought fit.”” The like ordinance was
made 20 September 1649 ; 7th January 1652 ; and
28th Auguft 1655 (£)-

It is obfervable, that thefe ordinances recognize
an owner/bip in books paramount to the entry in the
books of the Stationers Company ; which, without
any thing further, might be fairly confirued to refer
to a property jounded on authorfbip, as well as to pro-
perty founded on a lefs exceptionable title,. But
what puts this out of doubt is the following decla-
ration, which was figned near two years before the Or-
dinance of 1643, by fome of the moft favourite Di-~
vines of the then prevailing party in Parliament. |

¢ 'Wg whofe names are fubfcribed, at the requeft
¢¢ of certain {tationers or printers, do hereby inform
¢ thofe whom it may cuh_cegn; that to the know-~
¢¢ Jedge of divers of us (and as all of us do believe)
¢ thay the faid [iationers or printers have paid very con-
$¢ fiderable fums of money to many authors for the copies of
e ﬁ;ch ;ya_'fhf baoks as have been imprinted. Inregard
¢ qubereof we conceive it to be both jujt and very neceffa=
« ry that they fooudd enj 'y apropriety jfor the fole impringt-
‘¢ ing of their copies. . And we further declare, that zunlefs
¢§ ;b;y do ﬁ; cq‘p'ay Q praprie!y, all ﬁ.bafars 'w;ff Hﬂfr{'y Ew
o deprived of any recompence from the [tationers or prin=

(%) See Scobell’s Acls, p. 92. & 236,
4 rgri
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£¢ ters far their fiudies and labor's w,rmug or- prepare

6 are me hp fgﬂ'ergd to: be lmpMEﬂd__
" i feasy 01 gny other way . reim-
L el + ‘g‘ an the charges of
& i d?‘t '? -" hilll{lﬂrﬂﬂl ke
, “ by yicious Lﬂnprcﬂi,ops to the great difcou~
“ chn;af learned men, and extream damage to
mm;ﬁ gmd learning.. The plaintures (and
_ reafor Ylhl,ch might be named) be-
ify our opinions and de-
fitting an Mﬂm caut/on be provided
% in this hdulf ‘Whercin we humbly fubmit to
‘e grave w1fdom of thoft: to whom it doth ape

. ¢ pertain.”

ili..'

m‘,L L.D. Fobn Downine.
G, Burges.
 George Waﬁm
A 3#:!#5'.

W rh

e

Townley, | Jﬂﬁmrdn Byﬁdd
am. Norris. " Edm. Calamy.
obn Payne. La. Seaman.

Daniel Featley, D, D. Sam. Rogers.
Will, Gouge, §. 7, P, -~ N. Prime.

T'wuis paper is copied from a manufcript in the
pofleflion of the Stationers Company, and fhews,

‘that property in eopies founded on author/bip was fo
far

- &

S

$ ng Mﬂf the Prqﬁ- Befides, if the. books thaf -
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far from not being thought of at the time of the
ordinance of 1643, that it was moft probably one
caufe of giving an additional fecurity. But I fhall
give a ftill further proof, that author/bip was not
then unknown as 4 title of property, by an extrack
froman Argument of the famous M. Prynn (/). The
Argument was delivered in the 17th of Charles 1.
before a Committee of the Commons for printing ;
and was made againft four patents for the fole print-
ing of books ; one of which patents was for printing
Bibles and Teflaments. After ‘endeavouring to prove,
that the king had not a right to grant the patent by
prerogative 3 he proceeds in the following words ;
¢ QOljection 4. The copies of the Bibles and New
¢ Teftaments are the Patentees own capff.t, who paid
¢ for them ; apd the Bible newly tranflated was
<« the King’s copy, who had the fame pover as other au-
¢ thors have to :‘é’f/fﬂw it on whom be pleafe '_a;é, and that
«¢ trapflation coft the Patentees four thoufand
< pounds, or more, Tbénﬁrﬂ as all ;}r.r'ﬁ:;:r.r and fla-
¢ tioners claim a peculiar interefl imy their own proper
«< copies, that no man may print them but themfelves, or
< by their order, fo may the King’s printers and the Pa-
< temtees in thefe Bibles or other books, fince that the
¢ copics are their own j and that without any danger of

(1) The original Argument is in the Temple Library ; and there i3
a fair copy among(t the Harleian manufcripts at the Britith Mu-

{feum,
€ g mong=
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- a monopoly, fince every printer or flationer may pring
¢ bis own copy flill, though not another man's,’ SRS
. Jnﬁu:r. This being the frongefl and moff colourable

ks, and attemptmg to fhew, that the Bible
was intended to be common. He alfo calls in quef-
tion the expence faid to have been laid out by the
tentee but he very faintly and ambiguoufly con~

e clai ‘Pﬂ'ﬂw I do not mention
! gument for any other purpofe, than
to M, thlt the queftion of literary property now
depending, had occurred and been argued before
the pafling of the firft licenfing ordinance ; and that
whatever recognition it may contain, it was not an
ong. The next ftatute I have to mentioa

A& of the x3th and 14th Cha. II.
| there is a claufe refpecting

r | r to that in the firf? licen-
fing ordinance, Thﬂ Licenfing 442, after being re-

newed feveral times, expired foon after the Revolu-
tion. Several attempts were made to revive it ; and
in order to fhew what was the idea of the times in
refpet to property in copies, and that the licenfing
acts were underftood only to fecure copy-right, and
not te create ity 1 give the following extraét from

fome
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* fome printed Reafons for reviving the Licenfing

Att.

¢ Tue fecond defign and intent of this Aétis,
¢ To encourage and preferve property to their au-
<¢ thors and their affigns 3 and this, by enjoying entries
«¢ in a public regifter (which is regularly and fairly
¢¢ kept); by prohibiting the importation of any books
< from beyond the feas which were printed here
¢ before; and laftly, afcertaining the right of
«¢ copies to the proprietors thereof ; which provi-
«¢ fion, almoft in the very {fame words, was efta-
¢¢ blifhed, not only by decrees in Charles the
¢ Firft’s time, and long before, but alfo by an Act
¢« of Parliament, Sept, 20, 1649.

¢ Tp1s law is not only convenient for authors
& of the prefent and future ages, but juft even In
¢ refpet of ancient copiess in which a legal intereft hath
< been acqnivedy and that at great charges:; and thefe
¢« intereft are become the livelihood and fole eftate
¢ of feveral widows, fatherlefs children, and other

< whole famiﬁrr.“

TrurrEs are many firongexpreflions in this extract;

.and 1 have to add, that in the printed Anfwer to the

Reafons for revivingthe Licenfing 4ét, the property of

authors in their works is #ef denied. As a further
explanation
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sxplanation of the Licenfing A&, 1 fhall hcre in-
troduce an extra from the Codicil () of Sir
Matthew Hale, His words are thefe :

Ium, “.M #,ﬂ]g fo fall out, that {ome
book " a8 well touching the

._ fﬂ, And for that

*¢ for the whu:h the ﬂ:atmnr;r frnm Shrew{bury hath

e contracted to pay 20]. and 201. more for a fecond
e ;,,?nﬁ.ﬂ' @grmf gl. is paid ; I do appoint
he reft of the moncy coming for that
| be ly divided between I'homas

Sherman. Thomas Shrew(bury, Charles Crew, and
“ theis Unmum —And if any other books fhall
« happen to be printed, I would have William
" Shrewfbury to have the copy and impreffion, giving

T d as another ftationer will give for it. And

‘ by fuch contradts to be divided
(55 whereof two fhares

for his care about
he impreflion ; one (hare to Mr. Allen, my ama-
« nuenfis, for his care and afliltance in examining
¢t the copy and 1mpreflions; one fhare among
#¢ my maid fervants, equally to be divided ; four
II! fhares to be to Thomas Sherman, ‘I'homas

(m) Dated 2d November, 1676.
(n) Here feems to be an omiflion,

H . ¢t Shrew(-
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¢ Shrew{bury, Phineas Unicum, and Charles Crew;
¢¢ and the remaining two fhares to be equally di-
¢ yided among all my houfhold fervants.”

Tur words of this Codicily rﬂtiting the agree-
ment to receive a fum for a fecond impreffion, feem to
take for granted, that the right of multiplying co
pies was not renounced by the fir/t impreflion,

¢3.) THE remaining head of authorities confifts of
Adjudged Cafes. Thefe have been all ftated very
fully in a late publication (¢} ; and therefore I fhal}
only mention generally what they prove. One or=
der of Cafes fhews the right of the King to the fole
printing of the Statutes, of the Bible, and fome other
publications peculiar to the Crown. Thefe are im-
portant Cafes ; for they are the ftrongeft precedents
in favor of a property in copies at common law.

TuE origin of the property or exelufive rightof
printing which is vefted in the Crown, is d{f’zﬂﬁr |
from the origin of the author’s #itle. 'The King’s
right {prings from prerogative ; the author’s from
his labor in compofing his work, and his intereit 1n
it. The fource of their right is different ; but the
right itfelf is the fame. Another order of Cafes
is thole, in which the Court of Chancery has reftraine
ed printing by injunétion in favor of the author’s

(¢) Burr, Lit, Prop,
pre-




-]
ot

Eost ]
pfoperty. In fome of thefe Cafes, the Court hds
interpofed to prevent the printing of unpublifbed ma-
nufiripts without the confent of the author or his
reprefentatives. In others, the Court has reftrained
the invafion of copy-right, notwithftanding the ex-

piration of the term of years granted by the flatute
of queen Ann. |

THE only Cafe, in which the author’s property,
independantly of the ftatute of queen Ann, has been
regularly argued and determined upon in a Court of

Common Law, is that of Millar and -Taylor, in
which the judgment of the Court of King’s Bench

was given for the Author by three Judges againft one.

As to the objections referable to the law of Eng~

land, the only two of confequence are #hat of 2 mo-
nopoly, and that founded on the {tatute of Queen

Ann.~The former objection I have in faQ already
anfwered, in the general reafoning on the nature of
a monopoly ; and I have nothing to add to the
diftinftion there made,

As to the ftatute of Queen Ann, it doth not con-
tain any thing to take away that intereft or proper-
ty, to which authors were before intitled in the pub-
lication and fale of their own works. The objeck
of that ftatute was to fecure literary property by pe-
nalties from piracy and invafien ; and though the

prgs
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protection given is only temporary, yet, {o far from
being made fo under an idea of the Legillature, that
authors had no property in their works before, or
with an intention to limit its duration, the ftatute

‘exprefly declares, that nothing contained in it fhall

prejudice any right which the Univerfities, or any
perfon or perfons, might claim to the printing or re-
printing of any book or copy then printed, or afier-

auards to be printed,

I mavE now brought my Argumenttoa conclu-
fion; and I hope, thatthe title of an author and his
affigns to the fole right of printing and felling his
works is demonftrated to be founded as well on the
principles of the common law of England, as it is on
the principles of reafon, natural juftice, and public
utility,

F.3 N . 1 &

T I T |
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Mr. HARGRAVE’s ARGUMENT

» ]
Mgy ™

ITERARY PROPERTY.

T muft be obvious to every perfon, who reads
preceding Argument, that the laft twenty
at beft but a rude and faint {ketch of
gh might be urged to fuftain the

_ y. The truth is, that in
uence of a de ¥y principally proceeding from a
confcioufnefs of not being armed with the qualifica-
tions fo effential to a great undertaking, the Argu-
ment actually remained to be compofed, at the time it
ought to have been printed. My mind, indeed, had
been previoufly ftored with almoft every idea, which

. h.r

an extenfive inquiry or a frequent refletion could
fuggeft ; but the arrangement of my materials, and
the cloathing of my conceptions, though in my
" opinion

[\
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opinion far the moft arduous part of the tafk,*were
fhill unattempted.  Finding myfelf in a fituation fo
critical, I began the undertaking with the moft dif=
couraging apprehenfions for the event ; and thefe
continually operated in obftruéting my progrefs.
Diftrefied. however, as I was for time, I {aw the necef-
fity of laying a firm and folid foundation ; and there-
fore I determined at all events not to be fparing of
my attention to the firft_part of the fubject. So far
as the Argument depended on the {ftating of authori-
ties and hiftorical faétsy or inferences from them, it
had been already occupied by others, and was indeed
almoft exhaufted. But it appeared to me, that the

Jource of the property claimed, and the practicability

of deriving a title to ity without the aid of any po/itive
law to create the right, or to regulate its enjoyment,
would not only bear, but even required, a further

and more minute obfervation; and that for want G
of it, and a more ponted aniwer to fome objeétions:
much relied upon, the moft unprejudiced perfon
might be indifpoled to fubmit to the weight of au-
thorities. Accordingly, 1 exerted my whole force
of mind en this part of the fubject; and if I fhould
be deemed fuccefsful in the execution, it muft be
chiefly imputed to the {lrong influence of a felf-
conviction, that I was arguing with reafon and truth
on my file, But by the time I had reached that

part of the fubjecl, in which I mentioned the fug=
 poed
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‘Ml refemblance between the inventor of a machine
ﬂd the author of a book, I found, that only one

the Argument. This
_ y in which the

. i éleutd » particularly
| my idea of the true diftinc-

l claim to the fole making of a ma-
| tlle fole printing of a book ;-a dif-
""'- rhi “ I have faid fufficient to give the

tion of what I found myfelf upon, will,
y and demonftrably cftabliihed
tive I may have been in
tml lpplying the principles on Wh;::h ;t

rem: ) nplea

«
L

.‘._,

¢ circuinftances, under which I
wment 3 and I have thought
i, a8 well to exculpate

' Ampropriety in
Ilrgument, as to pre-
inferences to the prejudice of the right in
lon, from my feeble and imperfe@® defence

m‘l'b’":
Feb 11, 1774+
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