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ADVERTISEMENT,

IT will be eafy to guefs, from the Intro-
du&ion to the following ARGUMENT, for
what place it was originally defigned.
The opportunity of ufing it in the proper
and regular manner was loft ; and in confe-
quence of it, I found myfalf obliged to adopt

this mode,

Taue latter part of the ARGUMENT has been

executed with fo much baffe, that T feel my-
{elf very uncafy about its reception.—Great

pains were taken in laying the foundation ;

but I am confcious, that the fuperftructure

js imperfedt,

Lincol2’s Inn,
1511} Feb. 1774. F. H,
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AN

AR GV MEEN
IN DEFENCE OF

LITERARY PROPERTY.

" HE great queftion of Literary Property,

| after receiving the folemn judgment of a
Court of Common Law in favour of Authors,

has been revived in a Court of Equity ; and by appeal

from thence 1s now brought before the Supreme
Judicature for a final decifion.

SENSIBLE of the irery great importance of the
gueftion ; forefeeing what extenfive effefts the ad-
judication of it mu/ immediately have on the private
fortunes of many hundred families ; what influence
| B i
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%2 may in futyre have on the progrefs of Science and
Literature in this country ; and confcious of my own

_inéquality to arduous undertakings ; I cannot enter

upon the Argument without very uneafy fenfations.
Tho’ I have devoted myfelf to the ftudy of the fubjeck
with long and painful attention of mind; though
the extraordinary learning, talents, and induftry, of
thofe, who heretofore argued the Cafe, have fupplied
me with almoft every pofiible afliftance ; and though
the refult of my own confideration of the fubject is
the moft intire conviction of the juftice of the
claim, which I am to fupport, yet I diftruft my
own ability to do juftice to the Cafe ; and I fincerely
with, that k could with propriety and honour de-
veolve my fhare in the Argument on fome perfon dif-
tinguifhed by fuperior qualifications. But it is now
too late to relinquifh the undertaking ; and therefore
1 fhall proceed to the execution of it, with a firm
reliance on the indulgenee of thofe who compofe
the Noble’ Affembly, to which ¥ have the honour of
addrefling myfelf ; and with' a full.conhdence, that
they will exercife their candor in excufing my errors
and deficiencies, as well as ‘exert their wifdom -in
curtc&mg and fupplying them.

- “Puk queftion to be dctermmed is ﬁ‘mﬂ}r this ¢
F¥ hather by the Common Law of England an Author ﬂ#ﬂt
bis Affigns y after the firfi publication of his Work; have
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ihe [ole right of printing and [felling it 2, On tire one
hand, the claim is faid to be confonant to reafon
founded on principles of natural juftice, confiftent
with the interefts of fociety, intitled to protection

from the Common Law of England, and recognized by
a feries of the moft refpeétable judicial authoritics,

On the other hand, it is reprefented as unreafnna.ble
chimerical, impracticable, oppofite to every idea uf
public utility, condemned by the principles of the
Commen Law 2s tending to a moft odious monopoly,
and only permitted for a fhort term of years by
the fpecial indulgence of an A& of Parlament.
1 am to maintain the former of thcfe difcordant
propofitions ; and for that purpofe I fhall examine
the claim of an author to the {fole printing of his
own Works ; fir/l, by the general principles of res-
fon and property 3 and fecondly, by the particular
principles and authorities of the Common Low of
England. This diftribution of the Argument is
adopted, not fo much from neceflity, as from con-
venience, and a perfuafion, that the right claimed,

in whatever light it is viewed, mll when well un-

derftond appear unexceptionable, and capablﬂ of be-
ing fuftained. I might perhaps be Juﬁuﬁed in avoid-
ing to refer the Cafe to general and abfiralt princi-
ples ; for I hope to prove, that the eurrent of autho-
rities and decided Cales in favour of the claim is too
ftrong and powerful to be overcome by the fmca of

B2 any
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any fpeculative reafoning, however ingeniouf] y ima-
gined, however agreeably and fpecioufly cxpre[fed.
Should T fucceed in this expeftation, I muft not be
underftood to waive the advantage. On the con-
trary, I mean to infift, that grave precedents of law,
long acquielced in and long ated upon, muft pre-
vail and be fubmitted to, even though the juftice of
the claim, unfupported by the wenght of authur:ty,
fhould feem doubtful, or liable to ﬂbje&mn Re-
ferving to myfelf the full beneﬁt of this ﬂbfervatmn,
I will now purfue the Argument under the two ge-
neral heads into wh:ch I have divided it,

I. From the manner in which I have ftated the
general queflion,’ it appears, that nothing more is
meant by the term of Literary Property, than fuch an
intereft in a written {:ﬂmpnﬁtmn as entitles the Au-
thor, and thofe claiming under him, to the fole and
exclufive right of multlplymg prmted copies for fale,
I agree, that fo far as the Cafe is to be tried by gene-
ral principles, and tndeptndentl}- of the Law of Eng-
land, there are two things effential to the exiftence
of Literary Property. One is, that the right of
prlntmg a book may be peculiar to certain perfons,
in exclufion of all others. The other is, that the
Authnr fhould fthew a #it/e 1 in hlmfelf tn the enjoy-
m‘ent of fuch an exclufive ru:rht If the ﬁrm;r pro-

}}OF ition is true, then the nght of prmtmg a book
may

dEr 36




Fs ]

may be property: if the latter can be proved, the right
of printing ought 1o be, and is, the property of the Au-
thor. I fhall confider both in their proper order.

TuerE are fome truths fo plain and obvious, that
¢he mind yields its affent to them the moment they
are mentioned, without waiting for the formality of
a demonftration. Of this kind 1 {hould have deemed
'!thé propofition, That the right of printing a book

may be appropriated ; but, in fack, even this has been’

denied ; and to fuch an extremity has the Argument
been prefled on the other fide, that fome of the ob-
jections principally relied upon, apply not to the
juflice of the claim, or to the expediency of giving effe&
to it, but merely to the praéticability of enforcing 1t.
This renders it abfolutely incumbent upon me in a
formal manner to enquire, Whether the right of
Prin_ting a book is fufceptible of appmpriation P

I miguT indeed urge, that facls are conceded
fufficient to render fuch a difquifition wholly unne-
ceffary ; that it has been the practice to appropriate
the right of printing books in all countries, ever fince
the invention of printing; that it fubfifts in fome
form in every part of Europe; that in foreigh coun-
tries it is enjoyed under grants of privileges from the
Sni.refeign; that in our own country it is admitted to
Pp legally exercifed in p;rp;tuity by the Crown and its
- e | Grantees
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Grantees over particular books ; and thateven (he
Legiflature bas prote@ed fuch a right over books ix
general for a term of years, and has repeatedly called
it @ property, and thofe in whom j¢ is vefted, proprie-
fors. Thefe falls, howéver inconfiflent they ‘may
feem, and really are, with the Argument acainft the
Ppracticability of aflerting the claim of literary property,
cannot be deried 5 but this is not the proper place
for urging them. T fhall therefore for the prefent
waive the authority of examples, and fhall reafon,
wholly from the nature of the fubject in which thé
property is claimed,

I APPREHEND, that {o far as regards practicability,
nothing more can be requifite, than to thew, that,
there is a Jubjel?, over which the exclufive right
claimed may be exercifed, with marks fufficient to
afcertain and diftinguifh it ; and that there are
means, by which the gpﬁ'cﬂign and enjﬂyment of
fuch an exclufive right may be effeduall y tégulated
and fecured. Few words will ferve to evince, that
according to this rule the right of printing a book
may be appropriated, |

TaE fubje&t of the property is a writies compafs=
2iom 5 and that one written compofition may be diftin-
guithed from another, is a truth too evident to be
niich argued upon.  Every man has 2 mode of com-

o bining
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bining and exprefling his ideas pecuiiar to Bimfelf,
The fame doérines, the fame opinions, never eome
from two perfons,or even from the {ame perfon at dif-
ferent times, cloathed wholly in the fume language.
A. ftrong refymblance of ftile; of fentiment, of plan
and dﬁ'poﬁmm, will be frequently found ; but there
is fuch an infinite variety in the modes of thinking
and writing, as well in the extent and connection
of ideas; as ‘in the ufe and arrangement of words,
that a literary work really original, like the human
face, will always have fome fingularities, fome
lines, fome features, to charatkerize it, and to fix
and. eftablifh its identity ; and to aflert the contrary
with refpe to either, would be juftly deemed equal-
Iy oppofite to reafon and univerfal experience. Be-
fides, though it thould be allowable to fuppofe, that
there may be cafes, in which, en a comparifon of
two literary productions, no fuch diftin&ion could
be made between them, as in a competition for ort-
ginality to.decide whether both were really original,

or which was the original and which the copy ; ftill
the obfervation of the poffibility of diftinguifhing
would hold:in all other inftances; and the Argument
in its application: to them would flill have the fame
force, - | |

. So much for, the ﬁ{éfﬂﬂ:@&lf- the Pfﬁp&a?t}*, and for
the manner and, facility of tracing the difference be<
| tween




g%

tween one literary work and another. Nor wili i
be more difficult to fatisfy an impartial mind, thaé
the enjoyment of the exclufive right, claimed to be
exercifed over a literary compofition, is as capablé
of being guarded and regulated, as any other right,
or any other fpecies of property. It is not neceflary
for this purpofe to frame new laws, new remedies,
or new modes of alienation and fucceflion. Admit
the title of the author to the fole printing of his
own Works, and it will be ealy to point out, how
that title may have its due and full effe® The
rules and principles, by which other property and
other rights are governed, will furnith the means of
fecuring the enjoyment of this peculiar kind of right
er property, It is fcarce poffible to conceive any
fyftem of Jaws in a country advanced in civilization
{o grofly deficient, as not to have general rules ca-
pable of being applied to every f{pecies of 7ight,
whatever may be the fource of it, however novel,
waether in the creation and conftitution, or in the
exercife and exertion.  If a right of a zew kind be-
comes the fubject of litigation, a wife judge will
compare it with fuch rights as have been long known
and acknowledged ; and by analogy to fome of
them will be able to explore, how it ought to be
claffed, how enjoyed, how prote@ed from invafion,
and how tranfmitted from one perfon to another,

This in fome meafure is general affertion ; and tho’
from
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from its apparent feafunablenefs,it might be deemed.

very fufficient to oppofe to the unfupported. objec-
tions, which have been fo_confidently urged againft
the practicability of allowing literary property, yet
¥ do not intend to reft the argument here,. When I
flate and anfwer thofe objeétions, I fhall be more
particular in the illuftration of what I adyance;
and I fhould be more fo here, if 1 was not {tu-
dious to avoid a dlfagreeable repetition, Hereaf-
ter too I fhall have occafion to confirm the Argu-
ment by an inftance from the law of England; and
1 donot duuht the being able to demonftrate, that
‘whatever may be the cafe of the laws of other coun-
tries, huwaver narrow and incomprehenfive they
may be in theit frame and foundation, there are te-
medies, there are rules incident to the common law
of England, by which the exclufive right of print-
ing a book may be as well guarded in the enjoy-
ment, as well direéted in the mode of alienation
and fucceflion, as any other fpecies of right, or in-
corporeal property whatever.

Burt it is objected, that only corporeal things
can be the objeéts of property; and that every
fpecies of incorporeal property has refpe to, and
muft have, a corporeal fubftance for its fupport.
The doétrine contained in this ul';je&iun has been
relied upon as. a principal argument againft the

' C | claim
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claim of Literary Property; as one too well found-
ed in rbafﬂn and the nature of things, too well

fcnced by the authority of the fegal definitions of
pmperty, to be controverted with the leaft degree
of fuccefs.” But even this boafted pmpﬂﬁtmn, tho’
feemingly ‘entrenched in. the profoundeft {ubtlety
of legal metﬁphyﬁcks, has its naked and vulne-
rable pm"ts. I fhall attack the objeltion, ﬁf'{'tlby
ﬂen);i1lg that a corporeal ~fubftance is “abfolutely
univerfally and invariably effential to the exiftence
of property; and then by’ mﬁﬁlng, that even tho’
the truth of that pmpnfitmn, in the nmoft unlimited
fenfe of it, fhould be admitted, ftill it would not
prqve any thmg againft the claim of a right to the

fole pnntmg of a wntten compofition,

I¥ the nbjeﬂmn is advanced as having its foun-
dation in reafon, the plain anfwer is, That what-
ever is fufceptible of an exclufive enjoyment; may
be propefty; and that rights may arife, which, tho’
quite unconnected with any thing corporeal, may
be confined in the exercife to certain perfons, and
be as capable of a feparate enjoyment, and of modes
of alienation and tranfmiffion, as any fpecies of
'curpurr.al fubftance. Even the right in queftion, if
it fhould be admitted to be fo deftitute of any
corporeal fubftance for its foundation as has been

reprefented, will of itfelf be a fufficient proof of
el the
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~¢he fallacy of making corporeal-things, or right_;“iq-.
them, the fole obje&ts  of property, and may be fairly
propofed as an inftance to the contrary ; at leaft un-

til the practicability of appropriating the printing -

. of a book can be difproved, which I conceive to
be impoffible. How the exclufive right of print-
ing any particular book may originate ; what may
give a proper title to the fole exercife of fuch
a right, whether authnrfhib, or any other caufe, is
not here of the leaft importance ; becaufe if {pring-
ing from anmy fource, the right may be well appro-
priated, the argument of impracticability will fall
to the ground, and confequently the objection de-
rived from the fuppofed want of fomething corpo.
real to uphold and fuftain the right.. But in or-
der to maintain the objection, fome moft refpecta-
ble Writers on the Law of Nature and Nations,
particularly Grotius (¢) and Puftendorf (4), have
been cited as authorities ; and the dechinitions of
property in ufe amonglt Lawyers are reforted to,
I do not underftand that ther¢ any particular paffa-
ges from Grotius or Puffendorf fo much relied upon,
as the general tendency of their learned writings in
refpect to Property ; and the circumitance of their
not being very applicable to the particplar kind of

(2) De Jur. Bell. et Pac, Lib. 2. cap. 2,
- {%) De Jur, Nat, et Gent, Lib, 4. cap. 5,

84, e B property
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property now in queftion. But it is to be confi-
dered, that the nature of their undertaking, fo fa:
as regards the fubject of property, principally was
to account for its origin épd progrefs in land and
other corporeal things, the n_inrel ﬁfu:ﬂ fubjects of
property ; and that is the true reafon why they do
not extend their {peculations to objects of a kind
lefs grofs, when they inquire, what are fit objeéts
of property ; and what things ought ever to remain
in their primitive ftate, unappropriated and com-
mon for the ufe of all mankmd T'here are many
fub_;e&s, fuch as offices, tst}es, annuities, and other
things of a fimilar kind, which, though wholly
detached from corporeal {ubftances, were known
and acknowledged ubjeéis' of property long be-
fore the times in which thius rand Puffendorf
lived, and yet are never mentioned, or even hint-;
ed at, by either of them. But would it be reafan-
able from thence to infer, that they did not d&tm
fuch thmgs to be Pmperty?‘ As to the Iega] df,:-
finitions of Property, they vary very much.
Some (¢) civilians reftrain the idea of property tnr
things corporeal, and intirely exclude all incorpo~
real things, even the fervitudes and ufufruts of the
Rpman law, which are gertainly rights only exersy

(¢) Vid, Ulric. Huber, Difputat, 305, E]ufd. Audlor, Prﬂh&
ml 411, lib. 2. tit, 1. fcﬂ Y2 13,

cifeable




)
L

T ‘\ M
gifeable on obje&s of a corporeal kind. . Daminiusm,

ds they defcribe it, ¢ff jusde re corporali perfects difpo~
nendiy eamque vindicandiy nifi lex aut conventio obfsflat: /
Qt"hers (d) again, of equal authority, extend the
definition of property to all incorporeal things. But
in fa& itis not much to the prelent purpn{'e, which
opinion is the moft accurate; the difference being
mote in name than fubflance, A very exa&k Wri-
ter (¢), who cofines the fbrict. application of
the word dominium to corporeal things, adds, de
rebus incorporalibus, non nifi impropriés &I per quandam
fimilitudinem cominium pradicatury cum nec illas poffidere
waleamus proprit, Jed tantummods quafi poffidere. From
this paffage, and many others which might be cited,
it appears clearly, that the difference of opinion is
mﬂrely upon the /#ri& import of the word dominium,
part:cularly in the Roman Law, and is quite fo-
reign to the inquiry, Whether there cannot be pro-
perty wl:hdut a corporeal fubftance for the fubject,
which intirely depends upon the general and extenfroe
fenfe of the word. There are not any Commenta-
tors on the Roman Law, who pretend toexclude in-
cnrpureal things from the confideration of Law; or
¢o deny, that they are not as much objeéts of fe-
parate enjuyment, of al;ena.tmn, and of tranfmiffion,

(d) 'Vid Thomaf. Schol. & Addit, Huber. Pralett, ubi fqpnt.
) Hoppii Comment, ad faf, b % tit. .
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as things corporeal. It is obfervable too, that al]
«<oncur in enumerating amongft things incorporeal,
obligations, however contrated, and other ob-

jects, which have not the leaft connetion with,

or reference to, corporeal fubftances ; except, in-
deed, as the frujts and profits refulting from the
exercife of fuch rights are generally of a corporeal
kind. In that fenfe, the right of printing books,
and almoft every other fpecics of iight, may be made
referable to corporeal fubje&ts (f); and that being
the cafe, the objection founded on the {fuppofed want
of fomething corporeal, intirely fails in its applica.
tion to the claim of Literary Property,

HiruerTo I have been controverting the fup-
pofed neceflity of haying a corporeal objed for eve-
ry fubject of property ; but I fhall now endeavour to
thew, that the propofition, though it thould be true
m its utmoft latitude, cannot affeét the claim of
Literary Property ; becaufe #hat is not merely corpo-
real in the fruits which it produces, but has an im-

(/) Res incorporales, as the text of the Roman Law deferibes them,
Junt quar tangi mon peffunt s gualia funt ea, gua in jure confiffunt, ficut ba-
reditas, wfus frufius, et obligationes quoquo modo contradtz - 5 #ec ad
rem fertined, guod in bareditate ves incorporales continentur, nam et fruce
tusy qui ex fumde porcipiumury corporakes funt; et id, quod ex aliqui ob-
Ligatione nobis debetur, plrrumqu: Corporale eft ; weluti fundus, I*camn,
peeurial Intit, Lb, 2, tic, 2., 3

. { ;
mediate
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mediate  and neceflary reference to 2a corporeal {ub-
ftance 'in the exercife. A literary compofition can

fubfift and have duration, only fo-long as the words,

which eftablifh its identity, are reprefented by vifible
and known characters exprefled:on paper,. parch-
ment, or fome other corpereal fubflance ; and by re-

ference to that onlys can the right of multiplying co-,
pies or printing be in any manner enjoyed. The

priginal._manufcﬂpt, or a written or printed copy,
being authenticated, will equally ferve the purpofe;
but.oze muft remain within the power of the perfon
who claims the appropriated right of printing the
work, or the exercife of the right mu/l unavoidably
ceafe from the want of a fubjelt,

| UP{}N the whnle, therefore, it feems very clear,
shat exclufive rights may {ubfift in law, and be tran{-
miflible as. property, without the aid of any thmfr
rarplrnl to uphuld them ; or that if a corporeal {ub-
ﬂ:ancc ﬂ:muld bg n;ceﬂ'z{x, it ;p m Juch a manner,
as not to furnifh any argumtnt, ngamﬂ: the appro-

priation of the right of printing a literary compos
fition,

Bur it is afked, huw an authpr after pubh[hmg

his work can confine it to hlmfelf and exclude the
world from participating of the fentiments it con-

tains ? This objection depends on the fuppofi-
tions

'
-

- |
o
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tion, that the exclufive right claimed for an authiot
is to the ideas and Anowledge communicated in 2
literary compofition. - An' attempt to appropriate,
to the author and his affigns, the perpetual ufe of
the ideas contained in a written compofition, might
well be deemed fo abfiird and impra&icable, as to
deferve to be treated in a Court of Juftice with
équal contempt and jndignation ; and it would be
a difgrace to argue'in favour of fuch a claim. But
the claim of Literary Property is not of this ridi-
@ culous and unreafonable kind ; and to reprefent it
! as fuch, however it may ferve the purpofes of decla-
| mation, or of wit and hﬁmnur, 1s a fallacy too
grofs to be fuccefsfully difguifed. What the author
| claims, is merely to have the fole right of print-
| ing his own works. As to the ideas conveyed,
| | every author, when he publifhes, neceffarily gives
the full ufe of them to the world at large. To
communicate and fell knowledge to the Public,
and at the fame moment ‘to ftipulate that none but
the author or his bookfeller fhall make 1iife of it, is
an idea, which Avarice herfelf has not yet fuggeft-
k ed. But imputing this abfurdity to the claim of
Literary Property, is mere imagination; and fo
‘muft be deemed, until it can be demonftrated that

i the printing a book cannot be appropriated, without
| at the fame time appropriating the ufe of the Znow=

ledge contained in ity or in other words, that the

ufe

—_— e m . a—
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sfe of the ideas communicated by an author cannot
be commen to all, unlefs the right of printing his
works is common alfo. 1f the impoffibility of proving
fuch a propofition is not felf-evident, 1 am {ure, that
there is not any argument I am furnithed with,
whs_w,nuld avail to evince the cmtra.ry iy

" In a late publication on the fubjeét of Literary
Property, there is a very ftriking paffage which
¢omprefles the objections againit the pmﬂfméfﬁfy'df
Literary Property into the compafs of a very few
lines, Though [ have anticipated almoft every
kind of exception, which can well be taken, yet
for the fake of meeting the opinion I am contro-
verting in its moft formidable fhape, and in order
to {hew how unequal the moft captivating language
is to the tafk of fuftaining a feeble argument, I
will felect this paffage, and obferve upon all the
pointed expreflions, which are introduced to give it
firength and force, The words are thefe = The
&« property here claimed is all ideals a fet of ideas
s¢ which have no bounds or marks whatever ; nos
ss-thing that is capable of a vifible pofleffion ; no-
s¢ thing that can fuftain any one of the qualities oX
$6 incidents of property. Their whole exiftence is in
¢ the mind alone. Incapable of any ather modes Of
¢ qcquifition. OF ¢njoyment, than by mental poffelfion
¢ ot apprebenfion; fafe and invulnerable from their

D ¢ own
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¢ own immateriality 3 no trefpafs can reach them, #o
¢ tort affel? them ; no fraud or wiolence dimini/b or
e damag.; them. Yet thefe are the phantoms which
¢¢ the author would grafp and confine to himfelf !”
Highly finithed in ftile and compofition as I muit
acknowledge this paflage to be, yet it has not one
fignificant word, but what is either founded on a
mifconception of the claim controverted, or is lia-
ble to fome other obfervation equally deftructive of
the opinion -intended to be maintained. The pro+
perty claimed for the author is an exclufive right to
the printing of his work, and net to the zdeas con-
tained in ity or to the #f¢ of them ; therefore the
property is not ideal. One literary compofition is
diftinguithable from another ; and therefore cach has
its marks and bounds to identify it, and. to fix the
poffeffion and feparate enjoyment of the right of
printing. That poffeffion is vifible by the exercfe of
the right claimed, nor is the poffeffion of other in-
corporeal property vifible in any other manner ; for
incorpereal things In general, however referable to
corporeal fubftances, to ufe the words of a great
civilian (g ), non incurrunt in fenfus nifi ab exercitio ;
and they are deferibed by our own lawyers (4) in

(g) Hopp. Comment. ad Inft. lib. 2. tit, 2.

(b) Fura figuidem, cum fint incorporalia, wideri mon poterunt, mec
sangi, & ideo traditionem mon partiuntury ficut rev corporales, Brab,
lib, 3» eap. 23, fet. 1,

the
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the fame ferms, It is mere gffertion to fay, that
literary property has not the incidents and gualities of
other-incorporeal property ; unlefs it can be {hewn,
that the right of printing any particular book
cannot be effetually vefted in certain perfons in
exclu’ Jn of all others, and be as well pofleficd,
enjoyed, alienated, tran(mitted, and proteéted from
invafion by the rules of law, as any other {pecies of
incorporeal property.—The exiflence of literary pro-
perty is mot more in the mind, more the fubject of
mentaj pofféffion and apprebenfion, ox more without
materiality, tham other incorporeal property ; for all
incorporeal things are neceflarily incapable of being
heard, feen, or handled, and are only to be con-
ceived in the mind by reference to the objects
with which they are conneéted in the exercife, or
to the fruits and profits they produce. Literary
property is not invulnerable on account of its imma-
teriality, 1f onc has the exclufive right of printing
a book, and others without his confent multiply
and fell copies, that right is wounded, is affetted s
the profits, which would otherwife arife from the
exercife of the right, are diminifbed ; and the intrud-
ing on this particular right is as mucha trefpafs, 2
tort, @ fraud, a violence, a damage, as an invafion of
any other incorporeal property can be.

D 2 In
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T Béing fo particular i my obfefvation on the
fivoutite argument, from’ Which the paffage juft
¢ited s extrated, T ‘maft 'not be undérfood to
intend the leaft difrefpe€t o the memioryiof its
author, His charalter for thining t“alﬁrité,_._-: for ‘ex-
tenfive knnwléd_gc, and for exemplary virtues both
public and private, is fixed on a bafis too firm to be
ihaken; or in the lealt hurt by imputing ltc-.t him oné

grroneous opinion,

I Teinx, that I have now anfwered everyiobs

jc€tion - of importance; which has  been . made

againit the practicability of literary property; and if
in arguing this point ['have been guilty of .a fre-
quent and difgufling repetition, my apology muft
arife from the various manner, in which I have been
forced to combat the fame enemy.  Every object
tion, Iydra-like, has aflumed a variety of forms;
and when it has been deitroyed in one fhape, thg
power of language has inftantly raifed 1t up again ifn
another, equally formidableiin appearance, but equ als
Jy devoid of fubitance,

‘HavinG thus, as I hope, evinced the praciicabin
lity of making the right of printing a book pro-

perty ; the next ftep in the Argument is; to exhibit
the reafons, on which the author founds his 7/ to

Jueh
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fuch a property in his owh nvorks. - As this part ‘of
the fubjeét will not permit the having recourfe: to
dbftracted and metaphyfical difquifition, it will
be more eafy to folve: the difficultics which oppofe
ne,..u ol . ghaicalyeis otk Mgy
i o iyt v Vo itgo 1 s balai
g rder to pnnceivc. properly, whnt is the ongm
ﬂf an author’s titlé 'td the fole Prmtmg and felling
of his own works, the fist thing to be confidered
is his Jabor. in mmpuﬁng them. Thisis not the fole
fuundauun gf {ns utlg: for gther reafons may and
F‘d ff d Jto {u nit; bué they are of a fe-
lcanizry ? ana thcr::ﬁ::rr: lmpmpcr to be. intro-
duced, till the pﬂmmy reafnn, on which they are
dependant, 1s e:{plamed No literary work, whether
' calculated for the inftrudlion or amufement of man-
kind, whether cunﬁﬂmg of new thonghts and 1deas,9;:
of old thou ghts and ideas usw{y combined and expref-

sy
fed,canbe

_- I*Dhuc:d w:thaut an induftrious and pain-
‘IClﬁl‘

T e

) Vs nut my i 1nt¢ntmn to mﬁﬂ:

(]

gmfral{y, that m’j the bencﬁit,s and advantagea Gf B

man’s labour either mn, or aﬂgbr 0 I»e cnnﬁped tc-
hlmfelf Tbar wnmd be bulldmg un too bruad
fﬂundatmn ; Tot there ::Ertamﬁy are many cafes, 1%
which the truth of {uch a prnpnﬂtmn would fail.

If an mfthnr was to claim the fole rlght of ufing
the

i i i nl

e il
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5

363




T T R ek e e B b o oo g e e - - | -
F—_——r-wr—'_—-—rW r
oy | ol 4 p

[ 22 ]

the inotwledge contained in his works, as well as the
fole right of printing them for fale, it would be
both unfit and impofiible te comply with a demand
fo ablurd, fo illiberally felfith; and other inftances
without number might be mentioned, in whick
fuch an unlimited appropriation of the fruits of a
man’s induftry would be equally unreafonable and
diculous. But the cafe in queftion doth not
require me to argue in fuch gemeral terms. The
author’s title to the benehit, which he claims from
the labor empluyed-in'his literary compofitions,
depends on a prﬁpu{_itiﬂn of a more limited kind ;
and I thall only infift, that every man bas a right to
appraprfnté to himfelf the fruits of bhis own induflry, [,
Sfar as is prm‘_i‘:';a?afc in the nature of things, and is at
the fame time confiflent with the rights of others, and
the ﬁiﬁi’ﬂiﬁﬂ impofed by the laws and political inflitu-
tions of the country in which he lives. | :By this princi-
ple, which I may venture to call incontrovertible,
it is, that I mean to ;fy the rfr!e of an authur to the
fole printing and felling of his own works; and
for that purpofe, I fhall fhortly ftate, what the
nature and extent of the author’s right over his li-
terary compofitions are, before he confents to publifp
them ; and then confider, what effes? the publica-
tin has, and ought to have, upon that right.

Ir
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{1 is acknowledged by thofe the moft adverfe to
the claim of literary property, that before a volun-~
tary publication, the right of multiplying copies for
fale, belongs 'whdly..ud without any limitation,
to the author, or to thofe who by purchac, gift, or

reprifentation, fucceed to all his rights, whatever
they may be, in the manulfcript of his literary

compofitions. Nor is this right of the imperfect
kind ; for it is admitted to be under the protection
of the law. Another thing allowed is, thatlending
a copy of the work, or even giving one, will not,
without fomething further, transfer the right of
printing and felling ; and therefore the juftice and
propriety of thofe cafes, in which Courts of Juftice
have interpofed to reftrain perfons, poffefied of
copies by fuch gift or lending, from multiplying
copies for fale, are not denied. Thus abfolute
and unlimited is the author’s fole right of multi-

: | | .mw«tim; and it is
ob that this right can only
fpring from the labor exerted by the author in com-
pofing his work, and the confequential powers OVEr

his manufcript.

1 wiLL now inquire, whether the right is va-~
ried by the a& of publication.

Ir
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I# the duthor’s fole and exclufive right of mul-
tiplying. copies ceafes after publication, it muft be,
either becaufe it is impraciicabls to retain the right ;
or becaufe the right is renounced by the publication ;
or laftly, becaufe after publication the law of the par-
ticular country, in which the cafe arifes, will ot
permit the author to retain the right.. The prasi-
cability of giving effet to the right without the aid of
any new law to regulate it, I havealready argued ;
and, as I flatter myfelf, clearly evinced. Therefore it
only remains to thew, that the right is not rensunced
by the publication, and that it is not unlawful to
retain the right afterwards.

In order to prove, that pﬁblifhing a literary com=
pofition is a renunciation of the author’s previous
right of multiplying copies, his intention to re-
nounce muft be fhewn ; and as zere publlcatmn cer=-
tainly is not an exprefs renunmatmn, that is, not ﬁ;}ﬂ
declared by words, it is incumbent upon thnfe,
who infer a renunciation, to found themfelves on
fomething incident to a publication, from which it
may be reafonable to imply an intention to renounce,

*One objeét of a publication is to convey knnwledge
and amufr:ment to the world, or buth, acc.ﬂrd-
ing to the nature of the work ; but this purpufe of
the author may be as well accomplithed by continy-
a7g his right of multiplying copies, as by renounc.

ing
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ing and making the right of printing eommon. But
it is not reafonable to fuppofe, that the inftruction,
of entertdinment of the world is the only view of
dn author in publifhing his works ; for fome at-
tention to his own advantage is very proper, and moit
frequently quite neceffary, There are few fituations
in life fo advantageous, as to permit an author, the
moft difinterefted, to give the benefit of his labors
to the public, without fecuring to himfelf the pro-

fits which may arife from the fole right of multi-

plying printed copies: It is fo far from being a dif-
grace to appropriate that right, that to renounce it
would in general be an injuftice to the author’s fa-
mily as well as to himfclf, and have the appearance
of vanity and profufion more than 2 well-directed
generofity.  Another circumftance ircident to 2
publication, is the great expence of printing the

| .F& this, fo far from being a reafon for ime

& |

‘u-u1;;manﬂmmmmE
copies, furnifhes a ftrong argument of an intention

to retain the right. Without retaining it, how is
the author to fecure a return of the money expended

in making the impreffion, and a reafonable profit in.

the nature of intereft ? There is ftill another cir-
cumftance very neceflary to be mentioned ; and that
is, the pries paid by the purchafer of each printed
copy ; which in fact is the only thing in a publi-
~ catiop, affording the leaft pretence for inferring a
ey 5 renur-

e
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rehunciation of the right  of multiplying copies:
But I will not condefcend formally to confider the
wnreafonablencfs of fuch an inference. A moment’s
refleétion on the expence of printing and paper, and
on the real and fuppofed value of the contents of the
book, znd on the comparatively fmall price ufually paid
for a copy, will Iam perfuaded fuffice to evince, that
the right of multiplying copies is not the Jfubjeéi of the
fale, either in the mind of the buyeror feller ; and 1

appeal to the heart of every purchafer of 2 book, fox
2 confirmation of the truth of what I aflert.

Such are the only important eircamftances of a
publication ; and from them I argue, that the pub-
Licationy inftead of deftroying or diminifbing the previous
right of the author to the fole printing and felling
of his works, tends to render zhat right more firm,
and af7ually fuperinduces new and additional preten-
fions for afferting it. The ufual incidentsto a pub-
lication, fo far from beinga foundation for imply-
ing a renunciation' of the' right of multiplying by
the author, furnifh the ftrongeft argument for: im=
plying a contraél not to invade it. Such an implied

contra®t is allowed to arde, when an author /lends

or givesa copy of his works to 2 particular perfon ;
which in faé is neceffarily a publication ‘in the
friét and legal fenfe of the word, though one of a
timited kind, and not attended with the leaft ex-

pens4
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pence or hazard to the author. Is not the caufe

of implication infinitely fironger, when an author

rifques the great expence of a general publication ?
In this latter cafe the implication is indeed fo violent,
as to ‘become almoft ‘néciflary ; which is the only
reafon to be given, why the title page of every new
book has not an exprefs refervation of the right of
multiplying copies.

I mavE next to confider, whether there is any
thing unlawful, in the author’s retaining the right
of multiplying copies after a voluntary publication.
Here I muft obferve, that mere inexpediency will not
fuffice to .repel the claim of the author. Inexpedi=
ency -is a good reafon for making 2 law, but of it-
felf is a fecble arguméqt* to prove its exiffence.
Innumerable - things, though exceedingly incon-
| with public utility, are permitted in all
| | laws are made to prohibit them,
and to prevent the inconvenience, If the inexped:-
ency of a thing (hould ever be deemed a fufficient
reafon for declaring it unlawful, policy and lay
would be confounded ; and the, refult would be an
arbitrary exercife of judicial power ; for then thofe,
intrufted with the authority to a_&miniiter juftice,
would in effe@& be legiflators as well as judges.
‘Hence I infer, that an idea of the general and
public inconvenience, however 'well foynded, will
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