l'ﬂrl ji

clined it.  Mr. Roberts, being himself un- |

acquainted with the city laws, demanded
counsel, that justice might be done him in
the course of the scrutiny, “This reasons
able demand, contrary to the usage of
the city of London, and anprecedented in
the general conduct of clections, was de-
nied him; and therefore he chose rather
to have recourse to the impartiality of a
parliamentary scrutiny, than to trust him-
sclf in the hands of such partial scruti-
nizers. And no man, surely, can have a
juster claim to prefer a petition, and to
have it fairly heard.

Sir Joseph Mawbey. -The hon. gentle-
man who has now told the House that
Mr. Roberts was refused counsel, appenrs
to have been misinformed. Mr. Ro
began his scrutiny without counsel, and
did not give notice to the lord mayor of
his intention until a day or two before the
sheriffs were obliged to make their return
of a member. By this artful method of
demanding counsel at such a time, it was
thought, when no other hope was left, to
have prolonged the time, and to have de-
feated the election by protracting the re-
turn. He can therefore have no right to
petition on this ground.

The motion was then agreed Lo,

Ieb. 28. The Speaker informed the
House, that he had received a letter from
Mr. Roberts, ncquainting him that he de-
sired to withdraw his petition.

Mr. Alderman Hophins then made an
apology for the trouble he had given the
House on Mr. Roberts’s account ; he said,
he was averse, from the first, to any pe-
tition being presented, as he was confident
the present sitting member was a gentle-
man of such honour, that he would not
make use of any unfair means to gain a
scat: that he could wish the lord mayor
was present, as ho was sure he would en-

tirely acquit him ob ony partiality in the

business: and he wished to acquaint the
House, that he only presented the petition
as a member, by the desire of Mr. Ro-
berts, who, sabd, had not acquainted
him with Ih! of withdrawing it.
He concluded, )

health and pr

: the lord mayor
A, lduu

his scat for

II:I-U- iy '
The Petition -ﬂm“.
s oih
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The order of the day being read, for hear-
ing counsel in the cause wherein Alex-
ander Donaldson and John Donaldson are
appellants, and Thomas Beckett and others
are respondents ; and for the judges to ats
tend ; counsel were accordingly called in ;

Me. Attorey General Thurlow opened
as counsel for the appellants.  He first en-
tered into a minute investication of the
idea inculcated by what is called a publi-
cation ; he then dwelt mueh upon the sense
of the word ¢ property,’ delining it philo-
sophically, and in the te lights of
heillg corporeal and &p H the term
Literary rumrty. he in & manner laughed
at, as sigoily “, nothin what was of
too abstruse wla nature to be
The he observed,

mm' several
%) ha l:‘of. A :gnnﬂrned
themselves about authors, but had gene-

rally confined the substance of their
prayers to the legislature, to the security
of their own property; nor would they
probably have, of late years, introduced
the authors as parties in their claims to
the common law right of exclusively mul-
tiplying copies, had not they found it ne-
cessary to give a colourable face to their
monopoly, He was very diffusive upon
L, ui;nrlurl. licences, and patents from
L crown, hoth te norpnrula bodies and
individuale, tracing them far back, and as-
serting, that they all specifically proved,
that, if' there had been any inherent right
of exclusively multiplying copies, such in-
stances of exerting the royal prerogative
would have been unnecessary. He parti-
eularly adverted to the statute of the 8th
of queen Anne, maintaining that it was
not merely an accumulative act declara-
tory of the common law, and giving addi-
tional penalties, but that it was a new law
to give learned men a property which they
had not before, and that it was an mcon-
trovertible proof that there previously ex-
isted no common Jlaw right, as contended
for by the respondents. He cited many
cases to prove his arguments ; some before
the 8th of queen Anne, and others imme-
diately upon that statute, generally infer-
ring that the grand question touching the
common law right had never been deci-
sively determined by any chancellor.

He concluded his speech with & coms-
Fliment to his Jearned coadjutor, and o
wope, that ag the lords of lﬂﬂ.‘bﬂv
land had freed that country A mono-

Lon ol hitecar

I‘ijll




055 14 GRORGIE 111,

poly which took Ms tise from the chimeri-
cal idea of the Sotunlity of literary pro-
perty, thele lardahips, whom he addressed,
would likewise, by a decree of a similar
nature, pesone the cause of literature and
authombip from the hands of a few mono-

f’rr;r:fﬂdin‘g.! tn the Lords on the

[ﬁ

the 'Iﬂ'tl“l!
he fruits ¢

polizing booksellers, in whom
sites of other men’s labours, t
their inventions, and result of their inges
nuity, were at present wholly centered.
When the Attorney General had finish
ed, the counsel were desired to withdraw,

cha . The present age, in this country,
favourable to every species of meritorious and
benelicial industry, bas been peculiarly advan-
lageous to hterary ability, In former times,
when the circalation of learned productions
was confined, and the number of readers small,
genius ofien lay buried in obscurity, and merit
was not sufficient, without a fortunate coinei-
dence of circumstances, to ensure protection
and support : the most successful adventurers
could receive no other recompence than the pa-
tronage of the great, and at best could only
enjoy a precarious and irksome dependence.
Since the art of printing has rendered the mul-
tiplication of copies easy, and the progress of
science and erudition has introduced a taste for
reading among numerous classes of people,
authors have bhad it in their power to repay
themselves for their labours, without the humi-
liating idea of receiving a donative, But the
degree in which they were to renp this benefit,
depended on the security and the duration of
their literary property. The protection af-
forded by the laws of the country to this
species of labour, is not only important to the
author, but also to the public: for literary
works, like all others, will be undertaken and
pursued with greater spirit, when, to the mo-
tives of public utility and fame, is added the
Inducement of private emolument.

““ The occasion which hrought this question
before the public was as follows : certain book.-
sellers bad supposed, that an author possessed
by common law an exclusive right for ever to
the publication of hix own wan-, and eonse.
quently could” transfer that right.  On this
supposition, some of them had purchased eo
rights, and had prosecuted others who pu
lished the same books, as invaders of an exelue.
sive right which they had acquired by pur-
chase. A decree of chancery had been ol
tained in favour of Mr. Becket, a prosecutor
on these grounds, against Messrs. Donaldsons,
as pirates, ie having published a work helo

g -
ing to Mr. Becket. The defendants had nﬁ-
pealed to the House of Peers ; and the ques-

tion rested principally, on thre
“Whether the author of a book, or literary com-
position, has a common law right to the sole
and exclusive publication of such book, or ite-
rary ::mnimﬁilinn P 2Hd, Whether an action for
a violation of common-law right, will lie against
those persons who publish the book or literary
composition of an author without his consent ?
and, 3rd, How far the statute of the 8th of
queen Anne affects the supposition of & com.-
mon-law right? Under the 1st head, it was
contended by the advocates of perpetual literary
property, that this right was founded in the ge-

e points : 1sl,

neral principle by which every man is entitled
to the fruits of his own labour. Whoeyer by
the exertion of his rational powers has pro=
duced an original work, appears to have a clear
right to dispose of the identiea] work as he
pleases ; and any attempt to vary the disposi-
tion, seems an invasion of that right. The
identity of a literary composition consists ene.
tirely in the sentiment and language: the
same conceptions, clothed in the same words {
must necessarily be the same composition ;
and whatever method be taken of exhibiting
that composition to the ear or the eye of anos-
ther, by recital, by writing, or by printing, im
any number of copies, or at any pericd of time,
it is always the identical work of the author
which is so exhibited. On these gronnds of
natural justice it was contended, that common
law respecting literary property was founded,
and by that common law the right of an au-
thor or his nuiﬂnru was perpetnal. A statute
of queen Anne bad declared an author and his
assigns to have a vight to a work for fonrteen.
years, and for fourteen years more if the au-
thor should so long live. Certain judges,
among whom was lord Kaimes in the ¢ourt of'
session, and Yates in London, denied that evep.
such a right existed at common Jaw. This
opinion they founded on the following allegas
tions : that a literary composition is in the solg !
dominion of the author while it is in manue
script 5 the manuseript js the object only of hig
own labour, and is capable of a sole 'r-i;_;ht of
possession ; but this is not the case with re-
spect to his ideas.  No possession ean be taken,

oF any act of occupaney asserted, on mere
Weas. I an anthor have a y in his
Weas, it must be from the time when they

occar to him ; therefore, if
should afterwards have the
must not presume to publis|
they were pre-occupied, and become privale
property. kLord Mansfield shewed the fallae /
of the maxim, that nothing but corporeé
substance can be an ohject of property ; repus
tation, though no corporeal substance, was p
perty, and a violation thereof was entitled
damages. Lvery maw’s ideas are doubtless his
own, and not the less so because another person
may have happened to fall into the same
of thinking with himself: bat this s |
property which an author claims ; it ix
perty in his literary composition, the i
of which consists in the same thoughis ¥
in the same order, and rﬂi|‘.~rna-ﬂmtedﬂlllr e

words. This illustrious judge d a
common law right to the copy of |
be vested in an author and his N

another man
same ideas, ha
1 them, because

%]

ginally, and still to exist, not g
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und the further heari

g was adjourned until
IIH' -fllht :

{
February 7. Counsel being called in,

Siv John Dalrymple was heard for the
Appellants:

He laid down two preliminary ob-
ecrvations: First; that the best and only
method of discovering how the law stood in
any abstruse case, was by adverting to an
history of the law. Secondly, Sir John
observed, That he combated the matter
upon an exceeding advantageous ground ;
for it having been decided in favour of his
clients by the lords of session in Scotland,
ten lords to one, though it could not pre-
possess their lordships before whom he
spake, yet it t—:vincmf that the l%pu!llntl
had more than a shadow of claim, had sub-
stantial justice on their side.

Sir John observed, That in Scotland
the jus gentium, or laws and customs of
other nations, were pleaded in the courts
of that kingdom, and from a diligent
scarch into the laws and customs of every
nation, ancient or modern, the Scotch
lawyers, when the question concerning li-
terary property was lately agitated in that
kingdom, found themselves justified in af-
firming that no such property ever existed
or ever was claimed in any civilized na-
tion, England excepted, uniir I-h.ﬂllqu
of heaven,

In conformity to the first preliminary
observation, That the law in any abstruse
case was best discovered by entering into
o history of it, sir John proceeded to
give an history of the law respecting lite-
rary works, This historic account he di-
vided into three periods; from the inven-
tion of printing to the institution of the
Stationers Company in queen Mary’s
reign; frem the institution of the Sta-
tioners Company to the licensing act ; and

B
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from the licensing act to the statute of the

8th of queen Anne.

l"riua y Mir John said, was, when first
dinunvurx. deemed a mystery, like that of
making sal ammoniac, or any other chy:
mical preparation ; the journeymen and
apprentices ware laid under severe injunc-
tions not to lay open the principles of the
art to the unskilfuly as a manufacture of
the kingdom it was therefore cxcrcised,

Sir John then mentioned th several
books printed previous to the institution
of the Stationers Company ; and from the

silence rulpnnting lite property {htriug
the whole of that porﬂ;' ) the right

printer exercisod inting any
i ltrung
on law

r . o literary pro.

~ Sir ) ated the history of the
institution of the Stationers Company.

He said, it was instituted in the reign of
Philip and Mary, princes who ruled with
a despotic sway; that they, like every
other despotic prince, wished to crush the
liberty of the press ; the booksellers, how-
ever, acquiesced in the Act, because such
of them as were members of the Stationers
Company were benefited by it.  There
were many curious regulations, sir John
said, subsisting in this Company ; he had
read them all, and found the following
three. “ 1. That no two persons should
speak at once. 2. That every member
should speak with his hat off. “3. That a
member should speak seriously,”

I'rom such important regulations, the
importance of the Company might be de-
duced ; yet, during the whole of this pe-
riod, from the invention of printing to the
institution of the Stationers Company, not
a suggestion about common law right to
literary property was started ; books were
printed by licence or leave from the Sta.-

erty,
4 Sf}:- John then st

slatute of queen Anne. It was agreeable to
the principles of right and wrong, convenience
aid poliey, and therefore to the common law.
The court of chaneery, proceeding upon its
conception of moral justice and general equity,
had uniformly deoreed that this, like ever
btlier species of properly, was perpetual to the
original acquirer, his hieles, assigne, or others
o whom it might be translorred by gift, sale,
Or any other means of bansmission.  Lord
Camden did not contest the conlormity to na-
bural justice of either lord Mansficld’s principle
8¢ the chancery deerees, nor undertake to
¢ that there was any reason in the nature
“rrnr}- productions %r rendering the pro-

ol these less durable than that of other

fruits of labour, but confined himself to whiat
he apprehended to ke the written law of the
land. The statute of queen Anpe, he atirmed,
took away any right at common-law for an
author’s multiplying ecopies exclusively for
ever, i’ such right ever existedl,

“The House of Peers concurred in his opi -
nion, the decree was reversed, and thenceforth
literary property depends on the statute of the
8th of queen Aune, which secures to the sy
thor or his assigns an exclusive pro
14 years, and 14 years afier the
that period if he so long live
piration of the one or hoth Df'
dains the (?D]]}'-I'iﬁ‘hl to be )

, Or.
 Pisset's

'I

George the Thir 1
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tioners C and IH!]J“SIlEd ¢ cum
privilegio.* wilthl, therefore, the mem-
bers of the Btationers Company agreed
amongst themselves, the charter granted
to that @empany was a charter enacting a
body ef licensers, sued for on a principle
of interest, and granted by the crown on
a prnciple of policy. That books were
published during all this time by privilege,
or patent, was a notorious fact, for he
cnu]tl produce a list of many thus pub-
lished, almost as long as his arm.

When the members of the Stationers
Company however quarrelled (as 1t was
natural to suppose they would) amongst
themselves, then each talked of some fa-
vourite book as his property; that the
public might be impressed with the cen-
sequential notion .of the word, it was ge-
nerally printed, said sir John, in letters as
long as my finger. Those who plumed
themselves upon being the owners of these
works called themselves proprietors, and
the works were copy right.

Thus dismissing the Stationers Com.
pany, with several other severe animad-
versions, sir John touched upon the de-
crees of the Star Chamber, which he ob-
served were heinous exertions of uncon-
stitutional power; yet none of them, re-
specting books, recognized any other
right to vest in the author, or his assignees,
than that created by patent.

Sir John then proceeded to examine the
ordinances 1ssued in the time of the Com-
monwealth, upon which he vented some
humorous remarks, He said, be should
mention o truth founded on the experi-
ence of ages; it was this; that men sl
ways took the very same methods tnm
power, when they had obtained it,
they blamed in others before they guingd
their point. Thus, argued he, the coms
monwealth-men' abused the king and mis
pistry for edicts laying restraints upon the
press; and yet no sooner had they obs
tained the reins of government, than they
caused ordinances to be issued prohibiting
a book to be published that had not uns
dergone state revision. Dut, though the
press was ever an object both to legal and
usurping princes, yet in no regulations re-
specting it was a common law right in
books noticed in the most distant manner |
yet had such right existed, we surely
must have heard of it, particularly a8 some
of the British princes were anthors.
James the 1st (added sir John humor-
ously) took it into his head to turn poet ;
e employed his leisure houss, whilst in
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Scotland, in translating the Psalins ¢
David. HHis son published this work ; y
so far was he from dreaming about a come
mon law right, that he granted a paten
for the printing it.

The statute of queen Anne sir John no«
ticed, with respect to the title, the preams
ble, and some of the clauses contained
therein. IHe observed, That it had been
mentioned the word ¢vest’ was adopts
ed in the title, and the word ¢ se
cured’ was inserted in the body of the
Act. This he thought was a distinction
of the greatest propriety, for the Act wa
framed to give an author or his assignee$
a property In that which he had not be
fore ; it therefore vested something in hing
and after having vested it, there was
provision made to sccure it to the authoer

With respect to the preamble of tl
Act, sir John took notice, that, admitting
such a right as that claimed under the de
nomination of literary property, to hay
existed anterior to this statute, the pre
amble was couched in terms the most ridi-
culous. It runs thus, * Wherens diver
persons have taken the liberty to print,’
&c. A curious expression, argued sl
John, one man deprives another of hi
property, and the legislature calls th
only taking a liberty! Can it be believe
that British legislators will talk in this ¢
surd strain? Might it not be with eq
propriety said, that divers persons ha
taken the liberty to commit fraud, pe:jue
or theft? IFrom the very phraseology @
the preamble, sir John inferred, that ¢

man ting o book, published by anc

m&hu“ e e
not d - ~

mi“.r"' 'hi Wi * o R Y gy

no proviso wos made,
/{nutht‘r clause in the Act furnished
John with ample matter ol discuss
The statute vested a property in the |
thor for 14 years, ¢ and no longer.”
John asked, why the phrase ¢ and
longer” was adopted? Admitting the
spondents right in their notions
common law property, a claim so
must vest the property in the owl
perpetuity: How then could this
called, asiti1s, * An Act for t
couragement of learning.’
encouraged by depriving le
property they had for a g
vesting it in them for a term
The supposition was al
the Act by some certain
joyed before, did not
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a statute of the legislature was sullfored to
be published with a direct falshood for s
imprimatur.  Upon the supposition of
a common law right, the statute eurtailed,

instead of enlarging an author’s l'h‘“ﬂI '
it vested nothing in him but what he IJ

before ; 1t secured nothing to him but what
he was previously secured in by the com-
mon law ; and in the place of enjoying a
In‘npert}r transmissible in perpetuity to his
ieirs, he enjoyed one for 14 years only.

Sir John then stated his notion of the
statute in question, humorously thus :
there is nothing, said he, an ﬂut{mr ora

rinter detests so much as a minister,

ow, if no common law right exists, the
property must be vested by patent; but
for an author to be eternally soliciting for
patent after patent, would have too much
the air of dependance on a great man :
now, continued sir John, an author is
foolish enough to think, that if' a great man
promises to grant hima patent, or any other
favour, the great man should keep his
word ; and if he breaks his promise, the
author is apt, said sir John bluntly, to
think the great man a rogue. To save
therefore an author from the pain of reite-
rated solicitations, this statute of queen
Anne passed ; it serves for an universal
patent, and supercedes the necessity of an
author’s applying for particular ones. It
passed in the reign of a “Tory prince,
under the influence of a Tory ministry ;
yet the statute is defonsible, and lawyers
would defend it upon different principles.
The truth is, continued sir John, that law-
yers, like parliaments, vary in their lan-
guage. ‘The style of the House of Com-
mons, in my time, has varied; it is the
same with courts; what at one time is
prerogative, at another 1s necessity ; pro-
clamations are now out of fashion, yet I
remember them in tolerable vogue ; hence
lawyers, as well as ministers, vary about ;
and according to the fashion of the times,
will delend a llliug upon the principies
cither of pre ative, property, or state
m?uullltj'. or all together, Chief Justice
Scroggs, st the head of the Whigs, would
contend for "bﬂl‘ly and property ; judge
Jetteries for ‘lrll'ﬂllth'il A prudent law-
yer, for both liberty, property, und prero-
gative.

Sir John having thus combated the sta-
tute of queen Anng, made a varioty of mis-
gellancous observations rather forcign to

@ point, but introdueed semingly to

| n stroke of sarcastic humour. e
that he was informed the counsel
YOL. AVIL )
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on the opposite side intended to prove
that a copy right had been acknowledged
by the testimony of several divines; but
with deference to the church, he did not
believe what they signed to be the truth.
He said, that suthors and booksellers
seldom were men of tamily or fortune ; it
wias therefore extremely difficult to find
out their heirs ten years afier their deaths.
He said, that twelve or thirteen booksel-
lers were hovering, like vagles over a car-
case, about the remains of poor ‘1 homson ;
but he hqu.I their lordships would pro-
tect those remains from l\lcg hungry vul-
tures,

Sir John, after thus jocularly discours-
ing, thus returned

upon

to the subject
l?“ mmmnﬁ]tiul
o
about which the ﬁn

thus: the book

‘ _ s brought, was
printed at Edinburgh; in Scotland there
1s no such thing as literary property ; by
the articles of Union, matters respecting
traffic stand mutually upon the same foot-
ing ; can, therefore, or cannot 2 man im-
port into this kingdom, and here sell books
printed in Scotland ?

Sir John then talked about ideas. IfI
copy a manuscript, says he, and publish
it, I am liable to a civil action ; if I steal
a book, to a eriminal one; the one is sim-
ply taking ideas, the other a chattel,  But,
argues he, what property can a man have
in ideas ? whilst he keeps them to himself
they are his own, when he publishes them
they are his no longer. It I take water
from the ocean it is mine, if I pour it back
it is mine no longer. Besides, continues
sir John, there are various methods of
conveying ideas; by looks, at which the
ladies are most expert. Now an ogle is a
lady’s own whilst in private, but if she
ogles publicly they are every one’s pro-
%Erty. By gesture ideas are conveyed;

oote’s, or any other person’s puppet-shew
continued his before public representa-
tion, but after that any one might imitate
it. Prints and engravings were, when
once made public, the property of every
imitator. Hence in the case of some of
Hogarth’s prints, an Act passed vesting
an exclusive right in his widew for a term
of years. Besides a!l this, sir John con=
tended, that a decision in favour of the aps-
pellants would benefit authors, promote
trade, and increase the revenue, lt would
henefit authors beeause the old stock upon
booksellers” hands becoming common, nu-
thors would be lpp"ld to new works
hence trade a8 well s suthership would

[$ Q]
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conpiderably.

Such are the substance of the most of

sir John Dalrymple’s arguments, sir John
spoke for two hours and a half, and
seemed to exhaust, in this one speech, all
the knowledge, metaphysical, legal, che-
mical and political, he possesses. He
assed the greatest encomiums on lord

ardwicke, mentioned a doubt of his
lordship’s upon the subject of literary pro-
anrt.}r, and said, ¢ that the doubts of one

1se  man contained more information
than the dogmatic opinions of ten thou-
sand weak blockheads.

Sir John computed the number of

printers and booksellers in London to
amount to thirty thousand, and dropped
the following expression: when the lord
mayor was parading from the House after
some popular act about discharging the
printers, I was in the city, and perceiving
the mob not so numerous as might be ex-
pected, I enquired the reason, and was
told that a printer had been hanged that
day, and ten thousand of the brotherhood

chose rather to attend that than the lord
mayor’s procession.

Feh. 8.

Mr. Solicitor General Wedderburn was
heard for the Respondents :

Counsel being called in,

He began his speech with compli-

menting the two counsel onthe other side of

the question ; one of the learned pleaders,
he observed, had entered into the argu-

ment with great ability, his definition of

the word ¢ property* had been shrewd, me.
taphysical, and subtle; but he hoped to
be able to convince their lordships, that
ingenious as the definition of that word
had been, it was nevertheless erroncous,
Literary property had, by those who spoke
before him, been said to be so abstruse
and chimerical, that it was not possible to
define it. The interpretation they had
put upon the word ¢ property’ was, that it
implied something corporeal, tangible,
and material. He begged leave to differ
from this opinion, and to point out how
common it was for terms to be misupplied
as to their import. The word ¢ property’
had, by the ablest writers, been called
¢ jus utendi, fruendi, disponendiy® it was
therefore evident that any idea, although
it was incorporeal in itself, yet if' it Frn-
mised future profit to the inventor of it,
was a property. And the latter word had,
through inaccuracy, been used, s de-
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scribing that, over which a possessor hel
an absolute reign, dominion, or power
disposal. The subject matter might be
immaterial, and yet liable to be appropris
ated. Property changed its nature witl
its place: in England, portions of land
were private property ; among the Arabs
and Tartars no such idea prevailed, th
looked upon ecattle and chattels as the
only private property. Among the Ames
ricans, in certain districts, land was cons
stdered as property, but not as the pros
erty of individuals; as the inhabitan
Eved upon the gains of hunting, a circum
ference of land, sufficient for them
hunt on, was considered as the general
{)rupert}r of one tribe or nation. Th
awyers’ mode of describing property we
exceedingly trite and familiar, they gene
rally divided it into corporeal and incorpos
real, and in the present case it had beer
said to commence by occupation, and te
continue by possession. This was a nare
row scale of argument. In the court
of law it was universally admitted that
matters incorporeal were nevertheless
matters of property, and the lawyers’ divi
sion of it proved that matters not in occu
pancy or possession, were yet of value, ang
could be sold or given over,as inthe cases¢
manors and advowsons, remainders, and
versions. They could besold by assignmen
and the mode of sale was by title. Pog
session was usually described as originatis
from two things, livery and grant.  Und
the latter title, in some degree, stood lite
rary property ; but it was not to be consl
dered s originating from crown grant
for the prerogative copies
crown had no | !’J
those (the Bible) no right, thar
in- that particular translation publi
the reign of king James.
The Solicitor General observed, tl
every inventor had a right to the profit
his invention; and as he found that Gy
tius had not escaped the Attorney €
neral’s researches, he was much surpri
that in his definition of propert
learned pleader had not hit upon #
tion which was directly in poig
then read an observation cited
tius as having been made by
Roman lawyer, who declared
mode of acquiring property
tion, and that from the natu
he who made a matter was the
This he observed was a m
construction  of  the we
than had been put on it by |
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who had taken it up in its vulgar accep-
tation, and only given it allusion to trifles,
such as the finding shells on the sea-
shore, &c. It had been contended, that
the maker of an orrery was in the same
redicament as an author, when he pub-
whed.  Such allusion came not to the
point; the first sheet of an edition, as
soon as 1t was given impression, in a man-
ner loaded an author with the expences of
4 whole edition, and if that edition was
5,000 number, the author was not repaid
for his labour and his hazard, till the last
of the 5,000 was sold. The maker of
an orrery was at no other trouble and
charge, than the time, ingenuity and ex-
pence, spent in making one orrery ; and
w113n he had gold that one, he was
paid.
and the inventor reaped the profit accruing
from it. Writing a book was an inven-
tion, and gome profit must accrue after
publication : who should reap the benefit
of it ¢ Authors, he contended both from
principles of natural justice, and the in-
terest of society, had the best right to
the profits accruing from a publication of
their own ideas ; and as it had been ad-
mitted on all hauds that an author had
an interest or property in his own manu-
script, previous to publication ; he desired
to know who could have a greater claim
to it afterwards, It was an author’s do-
minion over his ideas that gave him his
property in his manuseript oviginally, and
nothing but a transfer of that ﬁuminiun or
right of disposal could take it away. It
was absurd to imagine, that either a sale,
n loan, or a gift of a book, carried with it
an implied right of multiplying copies;
s0 much paper and print were sold, lent,
or given,and an unlimited perusal waswar-
ranted from such sale, loan or gift, but it
could not be conceived that when 5s. were
aid for a book, the seller meant to trans.-
or o right of gaining 100/ ; every man
must feel to the contrary, and confess the
absurdity of such an argument.

The Solicitor Gli‘u'rj produced a copy
of the original grant of king James for
printing some poews of his writing, which,
excepting some royal stile in the begin-
ning, he observed, ram in the ordinary
phrase of an author's Illl.nmunt of copy-
right to a bookseller ; nay, indeed it was
more ample, for it not enly transierred
the right of the matter then published, but
also transferred a right 1o every thing he
emod to write.

ld hereafter bhe pl
other wmatters adverted to in this
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l.lnlply
Orrery-mlm was an invention,

A. D. 1774 [ 966

speech, Ames’s Typographical History
was particularly noticed: the application
of the printers in Prynne’s time to sup-
press and eall in the patents for printing
and publishing the Bible, was mentioned ;
the applicants terming those patents a
sanction for monapolizers, the matter was
heard by counsel, when Prynne pleaded
on one side of l‘ll quulliun, and his an-
swer turned on nine points, in one of
which that celebrated lawyer declared,
that the most serious and solid objec-
tion against the printers, was the inherent
common law ri Et for an author to mul-
tiply copies. This the or General
was one strong proof in the worst
the jus ng literary
wis not $ in
general, he not that
common law right not inherently
exist, but were the universal fetters of the
press at the times in which authors were
obliged to obtain them.—With regard to
the statute of queen Anne, he was ver
willing tolet that rest on the same grnund};
as the Attorney General had placed it
last Friday, namely, that if it gave no right
it took none away. But he could not help
observing that it contained a positive
clause to let the matter respecting a com-
mon law right, remain prcciuulg in the
state in which it was when that Act
passed : and that the court of Chancery
considered that such a right did exist, was
evident from the several injunctions that
court had granted since the enacting of
the statute, which did not govern those in-
junctions, as it did not particularly specify
how the court of Chancery were to
act. He instanced the cases of Pope and
Curl, Gwynne and Dr Shebbeare, and
two law books, as proofs of what he as-
serted. He mentioned also the case of
Dodsley ». Kinnersly, in 1761, before
sir Thomas Clark, master of the rolls.
The former prayed an injunction against
the latter, for abstracting part of Dr. John-
son’s Rasselas, and pubEshing such ab-
stract in a magazine. The Solicitor Ge-
neral, after noticing the great ability of
sir Thomas, declared that his opinion was
the same respecting literary property, as
that he had maintained ; and after a va-
riety of very ingenious remarks, he con«
cluded his argument, invoking the Lords
to sanctif{y the final determination of a
question founded on natural y and
the interest of soclety, the

decree.

of
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- Mp. Dunning spoke also for the Re-
spondents »

He began by observing that his
learned lgader had so ably considered the
case, anil so eloquently argued the point,
that there remained little for him to offer,
except some general observations on the
question. He said it was to him the most
extraordinary idea that ever he heard,
that it should be admitted that an author
had a property originally in his composi-
tion, and that the first moment he exer-
cised his dominion over that property, and
endeavoured to raise a profit from it, he
lost it. Publication, he could not con-
ceive, was of such a nature as to destro
that right to the matter published, which
1t was acknowledged an author had before
it was published. It had been declared on
the other side, that during the licensing
act, and those reigns when the privileges
were obtained, and Star Chamber decrees
were so frequent, that the inherent right
at common law appeared but dimly; Iﬁil,
he observed, was not to him an wonder,
as during the period mentioned, nothing
but injustice was seen openly. It remind-
ed him, that while an act was passing for
the preservation of cabbages and turnips,
a man was exceedingly anxious to disco-
ver an act for the preservation of window
curtains, and the reason he gave for this
anxiety was, because he thought a window
curtain full as deserving of preservation as
either a cabbage or a turnip.  Again, Ad-
dison and Dr. Swift had been said to have
been the friends and advisers of ministers ;
till he was told the name of the minister
who was so befriended and adyised by
Swift, he should decline entering upon
that matter, but he was very sure that in
Swift’s time the ministry were not with.
out their share of abuse. One part of the
argument used for the appellants was, that
it would benefit authors, if no exclusive
right of multiplying copies existed : this
was a very strange assertion, and it was
very extraordinary that authors in general
should think otherwise. It was customary
for bookscllers, as buyers, to buy as cheap
as they could, and it was also customary
for authors to sell as dear as they could';
this could not be the case if the moment a
book was published every man had a right
to printit.  Authorsformerly, when there
were few readers, might get but small
prices for their labour; that however had
not of late years been the case. Hume’s
History of England, and Dr, Robertson’s
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History of Scotland, had been amply paid
for, and Hawkesworth’s Voyages still more
largely : how was this difference to be nc-
counted for? not from any uncommon
generosity in the booksellers; not from
any superiority in point of merit in the
books, but from the idea of a common law
right prevailing, and from that idea being
established by the determination of the
court of King’s-bench in the case of Mil«
ler and Taylor ; for it was idle to contend
that the subject of the present appeal was
not exactly on the same grounds. The
appellants wanted to sanctity the importa=
tion of Scotch books into England, in the
same manner as the importation of Scotch’
cattle. The book on which the present
cause was grounded, was written, indeed,
by a Scotchman, but it was written in
LEnglish, and originally printed in England.
The appellants had invaded the legal pur~
chaser, by printing a copy in Scotland,
and offering it to sale in London; he
hoped therefore, that their lordships would
teach them that limrl? property was sa-
cred, by aflirming the decree,

February 9. The counsel being called
Mr. Attorney Generval ZThurlow was

He first took notice of Mr. Dun
ning’s insinuation, that Mr. Justice
Yeates, although a very honest and a very
able lawyer, had inclined to the side now
nr;:;uud for by the appellants, merely from
being aceustomed to plead it; and that
from the difficulty ni'nn{' erson’s seoing a
question impartially, w Eh he had long
been habituated to view in only one light,
the late Mr. Justice Yeates did not suffi
ciently divest himself of the advocate wher
he was determining as a judge. This |
conceived to be a very unfair conclusion,
and thought that no judge was to be sups
posed influenced by what he had argues
as a counsel. He again went into a defls
nition of what the law termed prog
denying the positions which had be
down by the Solicitor General resp
it, and declaring that the matter i
tion was not at all comparable
sons, remainders, or reversions,
he said, was in his idea of a
ture, either original or derivabléy |
be in itself corporeal, or derive ¥
from something of a corg '
thence its relation to o and po

session ; hut he meant not to sy that

§ [
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session must originate from a grant of the
king, when he declared that the law de-
scribed it as arising either from livery or
grant. Literary property could not be of
cither of these origins, and was to all intents
and purposes indefinable. But he could
not help expressing his amazement, that
it should have been attempted to charge
him with unfairly defining the meaning of
invention, by citing the very passage from
Grotius which he had first quoted, as im-
mediately proving the meaning he had
given it. He renﬁ the whole period, and
appealed to his hearers whether he had
not drawn a fair and defensible conclusion
from it. With regard to the observation,
that the inventor nlf{nn orrery was not at all
to be compared to the inventor ol a book,
because he was paid for his labour when he
had sold one orrery ; there was not a niore
fallacious doctrine in the power of words,
The maker of a time-piece, or an orrery,
stood in the same, if not in a worse predi-
cament, than an 2uthor. The bare inven-
tion of their machines, might cost them
twenty of the most laborious years in their
whole life ; and the expence to the first
inventors in procuring, preparing, and por-
tioning the metals, and other component
parts of their machines, was too infinite to
bear even for a moment the supposition
that the sale of the first orrery recom-
pensed it.  And yet no man would deny
that after an orrery was sold, every me-
chanist had a right to make another after
its model.  Authors had certainly an in-
terest in their manuscripts before publica-
tion, and they had a right to every advan-
tage which could possibly accrue from
first communicating their manuscript to
the world ; but having once done so, they
Jost all further claim. Publication was in
his mind sale, and after a man had sold his
right, it was absurd to contend that he
had any claim upon the purchaser. The
cawe recorded by Prynne fully con-
firmed him in the opinion he entertained.
The printers were then urging an impro-
Eer suit.  The sole printing of Bibles had

een granted by the crown, and such a
use of the prerogative was very defensible
and very proper, An to the doctrine that
any man had a right te publish translations,
and that rhervﬁ”rrl other versions of the
Bible might be published, it was cxceed-
ingly absurd, supposing that a common
law right did exist, Lord Bacon and se-
voral of the old learned writers, always
ve their thoughts in Lating surely if
had a right to their own ideas, it

Question of Literary Property.
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would have been very hard for a translator
to have published an English edition as
soon a8 possible after their appearance in
Latin ; and more especially so, if the case
could have happened at this day, as the
English edition would have had the advan-
tage greatly in point ni{\rruﬁtab]e sale. In
the case of Newton's Milton, the court of
Chancery decreed generally ; they did not,
as had been observed on the other side,
divide the author’s text from the commens
tator’s notes, and the resson s obvious, for
no man would have purchased one with.
out the other. It was he observed,
that the statute of queen Anne had not
either restricted or enlarged the power of
the court of y Pespocting the
mode of the but it was
as true, that court of Olulcnry had
not only of itself ulways acted upon the
principles of that statute, but thut every
prayer for an injunction had of’ late years
been grounded upon it. The late lord
Hardwicke had been declared to have been
of opinion, that there did exist a common
law right. Before lord Hardwicke’s
opinion was attempted to be positively
pronounced, it was highly necessary, he
presumed, to ascertain that he entertained
any opinion relative to the mutter.  1fone
court’s determination in favour of the com-
mon law rights, had given three guineas
for such o work as Hawkesworth’s
Voyages, what would not a determination
of the House of Lords give? Six guineas
at least ; so that the public would be ma-
terially injured if the monopoly contended
for by the respondents was ratified and
confirmed. That it wasa monopoly tend-
ing to distress the public, injure literature,
and contrary to every species of natural
justice.  After having argued near two
hours, denying that the counsel on the
other side had defeated his former posi-
tions, and endeavouring to produce new
ones in support of his doctrine, he con-
cluded with summing up the strongest
parts of his argument, and hoping that
their lordships would consider they were
about to determing the law on a most 1m-
portant point, and wishing that they might
pronounce in favour of the appellants.

The cnun'lﬁl wore llll'll'l:l;.'li: Lo wit}’:;lsnw.

And it be yosed, That the o8
be dircntod"lnlqliwr their Oplnigm
upon the followlng Questions ;

A Whm

o at Ccommon h'. an
author of o Cﬂ?@
gition, had ?d‘ rst
prinﬁn'“‘ samo for
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sale, and might bring an action

against any person who printed, pub-
lishod, and sold the same, without his
consent!

2 “ If the author had such right ori.
y did the law take itaway upon
gll rinting and publishing such book
or literary composition, and might
any person afterward reprint and sell,
for his own benefit, such book or lite-
rary composition, against the will of
the author?

. ¢ If such action would have lain at
common law, is it taken away by the
statute of 8th Anne: and is an au-
thor, by the said statute, precluded
from every remedy except on the
foundation of the said statute, and on
the terms and conditions prescribed
thereby 2’

The same was agreed to; and the said
Questions were accordingly put to the
Judges,

Then it was proposed, by lord Camden,
That the Judges likewise be directed to
deliver their Opinions upon the following
Questions ;

4. ¢« Whether the author of any literary
composition, and his assigns, had the
sole right of printing and publishing
the same, in perpetuity, by the com-
mon law ?

5. ¢ Whether this right is any way im-
peached, restrained, or taken away, by
the statute 8th Anne ?”

The same was agreed to; and the said
Questions were accordingly put to the
Judges, Whereupon, the Judges desiring
that some time might be allowed them for
that purpose; it wus ordered, That the
further consideration of this cause be ad-
journed till Tuesday next; and that the
Judges do then attend to deliver their opis
nions upoun the said Questions.

Feb. 15. The Lord Chancellor ae-
uainted the House, That the Judges dif-
?ﬂrred in their Opinions upon the said
Questions, upon which, it was ordered,
That the Judges present do deliver their
Opinions upon the said Questions seriatim,
with their Reasons. Accordingly,

Mr. Baron Eyre first rose and delivered
bis Opinion, with the Reasons whereon
that opinion was founded, in substance
as follows:

He observed, that great pains had been
taken by the ingenious counsel for the
respondents, to avoid considering the sub-

Proceedings in the Lards on the

|:B.pdr:prht- something so etherenl as to
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ject as at all connected with metaphysie
subtletics; that such an attempt though
highly praise-worthy in those who had the
interest of their clients at heart, was yot
totally impracticable, as every endeavour to
disclaim the use of metaphysic reasonin j
tended only to shew how necessary it
was to the accurate discussion of the sube«
ject. That the question in fact was re=
specting a right to appropriate ideas. That
the objects over which a right, and in
which an exclusive property was claimed,
were Incorporeal existences, which could
not be treated of with any degree of ac«
curacy, without having recourseto the aid o
scientific disquisition. That the thinking
faculty was a gift with which all men were
endowed ; that ideas produced by the oc-
cupation of a thinking faculty common to
all, should likewise be held common, and
no more be deemed subject to exclusive
appropriation than any other of the com=
mon gifts of nature.

Hence the baron put an absolute nega-
tive upon the first Question, relative to the
author of a book or literary composition
having a right at common ltlw to the exs
clusive sale of such book or literary coms
position. This the baron denied “in the
most positive terms,  He said, that, from
the very nature of the contents of a book,
they were incapable of being made objects
of common law property ; nothing could
be predicated of them, which was predicas
ble of every other species of property sub=
ject to the controul and within the limits
of the protection of the common law. A

right to appropriste ideas was o right to

definition ! so wal as not to
full within the limits of the human mind

to describe with any tolerable degree of
Ideas, it convertible into obe
Jects of property, should bear some faing
similitude to other objects of property
they did not bear any such similitude, the p
were altogether anomalous. They could
not pass by descent to heirs; they we
not liable to bequest; no characteristie
marks remained whereby to asce ain
them; and, were such incorporeali |
subject to one of the conditions ¥
constituted the very essence of p
original or derivative ; were such i
realities liable to exclusive approg
by any right founded in the cos
The baron observed, that i
of a common law right should
bated, such reprobation gasrie

Apa

explicit answer to the secomd &
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there being no common law
tion could not be maintaingd
re-publishers of an author's
rary composition, without his

The baron next proceeded to
exclusive appropriation of lite
with the epithets of “ a monopoly,
every kind of which the statute of
I had sufficiently provided. Yot
baron contended, that even monopolies,
some cases, were allowable, but then
state had taken care to allow them
for a convenient time.,

Previous to the invention of prin
the idea of & common law right,
«aid, had not been nuggultefl; and
quent to the invention of this
little notion had nuthors of a vl
mon law to exclusive
before the institution
Company they had recourse to the legis-
lature for a licence, grant, patent, or pri-
vilege; that after the institution of the
Stationers Company the only mode thought
of to secure the appropriation of a literary
composition was, by an entry in the records
of that Company, and the person in whose
name the book was entered, let him come
by it how he would, was deemed the pro-
prietor, the anthor never being so much
as mentioned on these occasions,

The baron then reviewed the cnses
which, by the respondents’ counsel, had
been adduced to prove the sentiments of
the court of Chancery in favour of a com-
mon law vight.  Bat the baron contended,
that although the court of Chancery had
frequently granted injunctions, it cautious-
ly avoided giving any final adjudication
upon the matter. An antecedent common
law right was never hinted at; nor were
the injunctions granted in the cases cited,
at all in point; they had been granted on
the appearance of something fraudulent
upon the face of the transaction; as in the
case of Pope and Curl,

Nor did injunctions prove the Chan-
cellor’s opinion upon a matter of common
law right, in confirmation of which (added
the baron) I will venture an anecdote.
There is a paper now existing, containing
some notes lord Mardwicke had taken
down, which set forth the sole and ex-
clusive right of an suthor at common law,
to multiply copies for sale, o the margin
of which paper, lnﬂw to this very
l;uﬁ?gﬁ.' there is in |I Iﬁmliij"' own

and writing a ver | proves
that his lm%lahip ':nmltﬂ dﬂll!l-l re-

Mpeuting the legality of the position.

an ae-

the
or lite-
an
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The baron considered a book precisely
the same footing with any other me-
invention. In the case of mes
ohanic lﬂ‘llntinuu, ideas were in a manner

‘ﬁlﬁ 84 to render them tangible
ﬂ' i A book was no more than a
m of ideas; and, whether ideas

izable to any of the

Cogn
aennes, l‘.m ol this or that art, of
or
was

contrivance, was altogether
N i mechanical imven-
whilst & book was con-

object of
. Harriso

be the

exclusive pro-
that n, after con-
a it the expence of

' hod of se-
that inven-
Mate ; yet

e

il
. W

Yo pre

phlet, describing the proy the utility,
and construction of hiy time-piece, in such
pamphlet he would have a right secured
by common law; though the pamphlet
contained exactly the same ideas on paper,
that the time-piece did in clock work ma-
chinery. The clothing is dissimilar; the
essences, clothed, were identically the
same.

The baron urged the exactitude of the
resemblance between a book and any
other mechanical invention, from various
instances of agreement.  On the whole,
the baron contended, that a mechanic in-
vention and a literary composition exactly
agreed in point of similarity ; the one
therefore was no more entitled to be the
object of common law property than the
other; and as the common law was en-
tirely silent with respect to what is called
literary property, as ancient usage was
against the supposition of such a property,
and as no exclusive right of appropriating
those other operations of the mind, which
pass under the denomination of mechani-
cal inventions, was vested in the inventor
by common law, the baron, for these rea-
sons, declared himself against the princi-
ple of admitting the author of a book, any
more than the fll‘lilﬂm' of a piece of me-
chanism, to have a right at common law
to the exclusive sppropriation and sale of
the same.

This was an apswer to the first and se-
cond questions, It was also an answer to

the first qu wed by lord Came
den; for 1f" an had

by common lay
perpetuity.

lgut ad
common law
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and fifth question, which asks, ¢ how far
the statute of the 8th of queen Anne af-
fects the or takes away a common
law right existing antecedently in an au-
thor or his assignees?”’ Baron Eyre con-
tended, that every principle of a common
law right was effectually done away by
this statute. This he essayed to prove
from the title, preamble, and certain
clauses of the Act, from the adoption of
the word ¢ vest,” and the mode of ex-
pression used, of ¢ giving an author an
exclusive property for 14 years, and no
longer.”” He therefore gave it as his opi-
nion :

1. ¢ That, at common law, an author of
any book or literary composition had not
the sole right of first printing and pub-
lishing the same for sale, and could not
bring an action against any person who
printed, published, and sold the same,
without his consent :

2. « That if the author had such sole
right of first printing, the law did take
away his right upon his printing and pub-
lishing such book or literary composition ;
and that any person might afterward re.

rint and sell, for his own benefit, such
Ennk or literary composition, against the
will of the author:

3. ¢ That such right is taken away by
the statute of 8th Anne, and that an au-
thor, by the said statute, is precluded from
every remedy except on the foundation of
the said statute: but that there may be a
remedy in equity upon the foundation of
the statute, independant of the terms and
conditions prescribed by the statute in ro-
spect of penalties enacted thereby ¢

4, <« That the author of any literary
composition, and his assigns, had not the
gole right of printing and publishinl; the
same In perpetuity, by the common law i

5. ¢ That the right is impeached, re
strained, and taken away, by the statute
8th Anne.”

Mr. Justice Nares spoke next, and
began by observing that the historical na-
ture of the case had been so learnedly and
fully agitated in the hearing of the House
that he should wave entering! into it, but
should rather rest his opinion on general
conclusions, deduced from principles which
arose from fair argument. He stated to
the House why he thought a common law
right in literary property did exist, und
why the statute of queen Anne did not
take it away. He observed that he was
of Mr. Dunning’s sentiments, that as it
was admitted on all hands that an author
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had a beneficial interest in his own manus
script before publication, it was a most
extraordinary circumstance that he should
lose that beneficial interest the very first
moment he attempted to exercise it. Mr,
Justice Nares put several cases to support
his argument, and the statute, he said, did
not take away the common law remedy,
although it gave an additional one, asin
the case of an action for maliciously suing
out a commission of bankruptey, although
the statutes of bankruptcy have provided
an additional penalty for that offence by
the bond given to the chancellor; after
having spoke near an hour, he concluded:
with giving his opinion: .
1. ¢¢ That, at common law, an autho
of any book or literary composition had
the sole right of first printing and pubs
lishing the same for sale, and might bring
an action against any person who printed,
published, and sold the same, without hig:
consent :
2. ¢ That the law did not take away
his right upon his printing and puhliuhinﬁ
such book or literary composition ; an
that no person might afterward reprint
and sell, for his own benefit, such book or
literary composition, against the will of
the author:
3. ¢ That such action at common lay
is taken away by the statute 8th Anneg
and that an author, by the said statute, i
precluded from every remedy except or
the foundation of the said statute, and on
the terms and conditions prescribed
thereby : |
4. * That the author of any literary
composition, and his assigns, had the sole
right of printing and publishing the same
in perpetuity, by the common law
Ji. “ That this right is impeached, re«
strained, and taken away, by the statu
8th Anne.”
Judge Ashurst then rose, and accord
in upiuiun with Mr. Justice Nares, a
tracing the nature of hterary property
and producing many cogent reasons |
prove that such a claim was warranted |
the principles of national justice and ol
reason. Making an author’s intellegtust
ideas common, was, he observed, gy
the ]mr::lmser an ﬂppnrtunity of 3
those ideas, and profiting by thes ;
they instructed and entertained & |
he could not conceive that the t o
' '
v

F

the price of 5s., sold the purghus
to multiply copies, and so got SENN.
. Tl 5
terary property was to be I and
scribed as well as other matbers, snd
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twrs which were tangible. l'?
WAL property that wus ﬂ'-
known or defined, capable of & » _ﬂ
enjoyment, and of wvalue to ".
Literary property fell within the tems
this definition.  According to the &
lants, if a man lends his manuse
friend, and his friend prints it, or
loses it, and the finder prints it
fetion would lie (us Mr. Jisties Y
had admitted), which shewed that t
was a property beyond the materials,
ruper and print,  ‘That a man, by
ishing his hook, gave the public noth
more than the use of it. A man may g
the public a highway through his:
and if there was a mine under '-
way, it was nevertheless his proper |
had been said, that when the bir
once out of the hand, it was become com-
mon, and the property of whoever caught
it ; this was not wholly true, for there was
n case upon the law books, where a hawk
with bells about its neck had flown away ;
n person detained it, and an action was
brought at common law against the per-
son who did detain it; a book with an
nuthor’s name to it was the hawk, with the
bells about its neck, and an action might
be brought against whoever pirated it.
Since the statute of Monopolies, no ques-
tions could exist about mechanionl invens
tions. Manufactures were at a very low
ebb till queen Elizabeth's time, 711 the
ceign of James the first, the statute of
Monopolies was passed ; since that Act
no inventor could maintain an action with-
out a patent, It is the policy of king-
doms, and preservation of trade to exclude
them. The appellants were contending
for the right of printing; but the right of
exercising a trade with another man’s ma-
terials, could not be allowed either by rea-
son or natural justice. A wmiller might
rrind corn, a carpenter might build a
wouse ; but the first was not warranted in
grinding any corn but his own, nor the
carpenter in building a house with ano-
ther man's wood, 'Flm cases of Eyre and
Walker, and T'onson and Walker, happen-
ed since the statute,  With regard to the
uestion, its being eapable of perpetuity,
'w  subjects were so. LEven land, the
most tangible species of property, might
be washed away by the sea, and therefore
might be remlurad’lnﬂplblo of being per-
Etuully enjoyed. He ht, however,
at the respondents were tled to as full
enjoyment, as thenature of the case could
;'.-Ilu declared it as his Opinion :
{ YOL, XVI11.]
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1. * That, at common law, an author
book or literary composition had
right of first printing and publish«
same for sale, and might bring an

\ ::r person who printed,
, and suld the same, without hisg

_1. . i i
hat the law did not take away his
e his 'I'bllng und publishing
_' “ ﬂm, composition; and

! might afterward rvErint and
or s own bonelit, sueh book or lite-

againat the will of the

action at eommon law is
by the statute 8th Anne;
thor, b ﬂ-mlﬂlﬂuE:;$:
b A ) m"' nnd
on the terms and conditions prescribed
thereby @

4. * That the author of any literary
composition, and his assigns, had the sole
right of printing and publishing the same
in perpetuity, by the common law:

5. ¢ That this right is not any way im-
peached, restrained, or taken away, by the
statute 8th Anne:”’

Then Mr. Justice Ashurst delivered the
Opmion of Mr. Justice Blackst ne (who
was absent, being confined to his room

with the 1{:0!) upon the said questions ;

Jo y At common law, an author
of any book ov literary composition had
the sole right of first printing and publish-
ing the same for sale, and might bring an
action against any person who printed,
published, and sold the same, without his
consent :

2. ¢ That the law did not take away
his right upon his printing and publishing
such book or literary composition; and
that no person might afterward reprint
and sell, for his own benefit, such book or
literary composition against the will of the
author :

3. ¢ That such action at common law
is not taken away by the statute of Sth
Anne; and that an author, by the said
statute, 18 not pl‘ldludtrd from every re-
medy except on the foundation of the
said statute, and on the terms and condi-
tions prescribed thereby -

4. ¢ That the suthor of any literar
composition, and his ssigns, had the wo
right of printing asd publishing the same
in perpetuity, b

common law s
5. * That ¢ Is not any way im-
peached, rest ,&. hy
the statute $th % ad, 4

(3 R




979 14 GEORGIE 111,
Feb. 17. The erder of the day being

read, for the rest of the Judges to deliver

their Opinions upon the several Questions
put to &.;

Meo Justice Willes spoke first, and
after having shewn of what species of pro-
perty the author’s copy right stood : that it
wis ke an estate, thatitwas assignable, and
that every man conceived what it meant ;
he declared it as his opinion, that an au-
thor had an indisputable power and do-
minion over his manuscript; that that
power was not alienated when the manu-
script was printed and published ; that the
author had an exclusive right of multiply-
ing copies according to the common law,
which was founded on reason and truth.
This claim of right began with printing,
and for the especial reason, because copies
could not be easily multiplied but by the
press; and, therefore, that from which no
prefit could be got, was hardly a property.
In the course of the arguments this claim
had been called by the odious name of a
monopoly. ‘This was a popular argument ;
but argumenta ad populiem were not ulways
well founded ; umf upon proper investiga-
tion, this appeared to be more specious
than real. After a variety of learned ob-
servations and several instances cited to
prove that copy-right did exist indepen-
dent of patents, privileges, Star Chamber
decrees, or the statute of queen Anne;
particularly the case of Tillotson’s Sermons,
for the copy-right of which the archbi-
shop’s family received 2,500/ after the
expiration of the licensing act and pre-
vious to the act of queen Anwve, judge
Willes gave his opinion upon the 1st, $nd,
and 4th questions, that at common law an
author had the sole right of fiest printin
and publishing the same for sale,
might bring an action against any person
who printed, published, and sold the same
without his consent ; and likewise that
after publication, an author, or his assigns,
had an exclusive right in perpetuity of
multiplying copies. He then proceeded
upon the statute of queen Anne, which
he declared did not take away that right,
It was, he observed, an Act very inacou-
rately penned, but nevertheless it con-
veyed to his mind no idea of the legisla-
ture entertuining an opirion that, at the
time of passing it, there was no eommon
law right; the word ¢vesting’ appearing
in the title had given rise to such an idea,
but the preamble contradicted it in the
fullest manner ; the words of it were,
“ Whereas certain printers ‘and book-

Proceedings in the Loyds on the
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sellers have taken the' liberty of printing
and reprinting, &c. &e.;”’ the phraseolog
of this sentence plainly proved that &
known right previous to that statu
existed ; the legislatwre would not have
termed the exercise of what was commaol
to all, < taking a liberty,” had they nof
understood that a right in perpetuity
existed at common law, the words of thd
preamble to the Bill would probably have
been, ¢ Whereas certain printers and
booksellers claim a right of printing, &c.
And the mention of the word ¢ reprintingy
shewed that the idea prevailed that an aw
thor’s property went farther than the first
publication. The universality of the savi
clause, judge Willes observed, convinced
him that the right at commen law, which
he had supposed to have existed ante
cedent to that Act, was left untouched by
it. ‘T'hat it was not a particular salvo fof
the universities, and the holders of copys
right by patent, but that it was general
mentioning the words ¢ all persons.’
Having, by a multitude of arguments,
maintamed the doctrine of a perpetuity,
he answered the Sed and 5th questions by
giving it as his opinion, that an action
common law was not any way impeached
restrained, or taken away by the stat
of queen Anne; nor was the author pre
cluded by such statute from anv remedy,
except on the foundation of the said st@
tute, and the terms and conditions prg
scribed thereby.

Mr. Justice Aston next gave his
swer, beginning with reading a learn
Judge’s sentiments in favour of literary prg
Eﬂy, o8 reported by sir James Burrow

agreed with the three judges who ha
spoken before him, that it was a m
and that it belonged to an author inc
pendent of any statuary security. It
not necessary, he observed, for any
to advert either to the Grecians or
mans to discover the principles of the e
mon law of England. Every country
some certain general rules which goverg
its law: that our common law had
foundation in private justice, moral fite
and publ:ic convenience ; the natur
of every subject were protected by
there did not exist an argumen
would amount to conviction
thor had not a natural right &
duce of his mental labours. #
originally existed, what but #
own could take it awdyd
he only exercised his p
sense ; when one buolk
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could be thought that the
possessed himself of that
the author held befure he ¢
work. A real abandonment on
of the first owner must have
before his original right becume
In all abandonments, Judge Ye
defined, that two circumstances wore
cessary ; an actual relinquishin
session, and an intention to rel
in the present case neither could be
proved. Many manuscripts had not bes
committed to the press till years after
were written: the possession of them
a century did not invalidate the clain
the author or his assigns,  With roges
to mechanical instruments, - th
Actagainst ios it ne-
cessary m:ﬂﬂ:' hﬂlﬁ“% her to oo
sccurity under u patent, it be no
nrgumgnl: why in literary there
should be no common law right. He
thought it would be more liberal to con-
clude, that previous to the monopoly sta-
tute, there existed a common law right,
equally to an inventor of a machine and
an author of a book. After a variety of
argnments drawn from the nature of the
property, and the construction which could
rationally be put upon the Act of publi-
cation, judge Aston gave his opinion in
favour of the first, second and !nﬂﬂh (jues-
tions. With regurd to the m
Anng, he observed that it was no more
than a temporary security, given by the
legislature to the author, enabling him to
recover penalties, and bring a matter of

]
#
-

upon him to a more certain issue than by
an action at common law. After citing
the injunctions granted by the court of
Chancery, and arguing upon the multitude
of circumstances deducible in favour of
literary property from the natural rights
of the subjeet, the immediate nature of the
pr y, the idea uniformly entertained
of ity existonco from the wra of the com-
meneemont of ﬂtiu’ to the present day,
ns well as l**“lwlun of the statute
of queen Amne, he gave his answer to the
third and fifth declaring it his
opinion that an At common law was
not any ways , restrained, or
tuken away by Hh d"q..ln Anne.

Myr. Baron FPerrolt noxt, and be-

‘:, by observing, the argument for

definition of li , aschat-
operty, was in ﬂﬂﬂ“ngly
d and absurd. I literary pro-

Question fgf L:’frrﬂr_y Pfﬂpﬂ'f_b'-
irchaser had
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existence of & common law right, and
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porty was a chattel, then upon the death

of the posessor of a manuscript, any
gontret creditor might oblige his |

y or amslgns to give it up and suffer him
pint I An author certainly had a

L to hismanuscript ;: he might line his

o he might print it.  After
¥y man might do the same,

m turn printers if thejr

Ii*li'.*"“*
f ,_mr ' .

If‘ how ‘I ha.l'um 1 IUJmtunts, the

g -.ﬂ 5 !

0 Starsehamber decrees, and
oons ‘nots; it was evident that in
- 'f“:r ddea was entertained of an

U y claim to the exclusive
1 ! : ::I::: : ee publish-
e iptitiously ob-

on At common would

S » '“ it'

ent, or a person fon multiplied
copies, having surrendered original

manuseript, he had surrendered all that
the author had any common law right
to claim. He spoke of the right under
patents and privileges as a right petitioned
for by printers without any thought of an
author’s entertaining an idea that he had
any claim. As to the Stationiers Company,
surely we were not to look for the com-
mon law among them. All their rules and
orders were for the security of such pecu-
line works as their own members had been
wont to print,  An inventor of a machine
or mechanical instrument, like an author,
gave his ideas to the public. Previous to
publication, he possessed the jus utendi,
fruendi, et disporendi, in as full an extent

complaint agoinst any person who printed | as the writer of a book; and yet it never

was heard that an inventor, when he sold
one of hismachines, orinstruments,thought
the purchaser, if he chose it, had not aright
to make another after its model. The right
of exclusively making any mechanical in-
vention was taken away from the author
or inventor by the Aetagainst monopolics
of the 21st of Jameh the Ist, Which Act
saved prerogative rights, and which
would have ment what wis now terms-
ed literary pro s had an idea existed
that there was a on law right for an
author or his exclusively to multi-
ply copies. The segument that when a
book wag publishedd and sold, there was an
implied contragt between the author and
purchaser, could be maintained,  The
purchaser be o

corporeal part oFf his
bought a right t&
poreal harl; of I,
plied contracts







