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{fent, and that he could have no redrels. Thus he writes to Mr.

Mar. 8, Pulteney, ¢ Yon will hear, perhaps, that one Faulkner hath

3. ¢ printed four volumes, which are called my works. He hath

No 384 ¢ only prefixed the firft letters of my name. It was done utter-
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letrers,

¢ ly againft my will ; for zhere is no property in printers or bookfel-
¢ lers bere, and I was not able to hinder it. 1 did imagine, that,

¢ after my death, the feveral London bookfellers would agree a-
¢ mong themfelves to print what each of them had, by common

¢ confent; but the man here hath prevented it, much to my

¢ vexation; for I would as willingly have it done even in Scot-:
¢ land. All this has vexed me not alittle, as done in fo ob-

‘ fcure a place. 1 have never yet looked into them, nor I be-

‘“lieve ever fhall.” He {eems here to have had in view the tem-

porary property which in England was vefted in authors by the

alt of Queen Anne, but which did not extend to Ireland ; and
he had no notion of a property at common law, See allo his

3. Jetter to Mr. Pulteney, 12th May 1735, on the fame fubjeét

where he fays, I never got a farthing by any thing T'writ, ex-

¢ cept ‘one, about eight years ago; and that was by Mr. Pope’s

¢ prudent management for me.” And he adds, ¢ Here the prins
‘ ters and bookfcllers have no property in their copies.’

The fame obfervation holds as to the American colonies,
where the works of Englifh authors are every day republifhed
openly and avowedly, without any leave from the London book-
fellers. |

The application made in 1734, appears to have heen attended
with no effect : But, iv 1735, and 1786, the Londen bookfellers
made another cffort ; and particularly in- 1736, upen a metion
made in their behalf, a bill was allowed to be brought in, * for
the better encouragement of learning, by - the more effe@ual
¢ fecuring the copies of printéd books to the authors or purchafs
‘ ers, during the times therein to be mentioned, and to repeal an
« act, pafled in the eighth year of the'reign of her Jate Majefty,
“ entitled,” &ec.

~ T'his bill had probably been in agiration the year before, as
a letrer appears from Mr. Pukeney to Dr Swift, ot date 29th
April 1935, in thefe words : “Fhave fent you the copy of a bill
“now depending in our Houfe, for the eneouragement of

246.¢ ldarning, fus the tidde bears ;) but I think, i is rarher of ad-

¢ wantrage to bookfellers than autlors.  Whether it will pafs or not
¢ this
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¢ His feffion, T cannot fay ; butifit fhould not, I fhould be 'glad!
¢ of vour thoughts upon it, againft another fefion. It feems to
e to be extremly imperfect’ at préfent, I hope you have
¢ thany more writings to oblige the world with, than thofe which
¢ have been fo fcandaloufly ftolen from you ; and when a bill of
¢ this nature pafles in Englatid, (as 1 hope it will next year),
¢ you 'may then {ecure the property to any friend, or any chari-
¢ table ufe you think fit.’ This plainly fhows Mr. Pulteney’s
opinion, That, unlefs upon the footing of ftatute, there was no
fuch thing as a property in authors.

This bill was likewife thrown out, and the {cheme of repeal-
ing the act of Qneen Anne appears to have been dropt. baut,
in 1739, a New aét was pafled, not materdally altering the act of
Quieen Anne, bat eftablifhing two points in favour of the book-
{cllers. Itas intitled; ¢ Anact for pmhihiting the impurtatiﬂn
¢ of booksreprinted abroad, and firft compofed, or written, and
¢ printed n Great Britain ; and for rt.-pr:al'mg fo much of an
¢ 2@, made in the eighth year of the reign of her late Majelty
¢ Queen Anne, as impowers the limiting the prices of books.’
The firft part of this att fubjecs the importers 1o certain penal-
ties, and muft have becen chiefly intended againft the luterte-
rence of Irith bookfelers, as already obferved. At the famé
tinie, it contains this material provifo, That the act * fhall not
¢ extend to any book that has not been printed- or reprinted id
¢ this kingdom, within twenty years before the fame fhall be
¢ imported.’ Which {hows, that the legiflature fiill had i view,
to debar all perpetual exclufive privileges, and to prevent the pol-
fibility of authors or bookfllers fuppreffing ufeful books. ‘

Iv. The defenders can pretend to o knowledge in the com: IV. Law of
mon law of England; but they may without offence ftate what England,
appears from books, and they have already had occafion to 6b-~
ferve in what ‘manner printing was originally exercifed in Eng-

Jand as well as'in Scotland. :

After exclufive privileges came in ufe, we find much light
thrown upon the fubjeét, by thofe'very grants of exclufion, ma-
ny of which are of fuch a nature, and are exprefled in fuch
terms, 2s fhow an univerfal opinion, that there was no literary
property at common-law in England.

A great number of patents to authors and printers areo be

Q. found
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found in Rymer's Feedera, fome few of .which fhall be shere no-
ticed. - e |

By letters patent, dated 12th March 1563, Elizabeth, ¢in
¢ confideration, that Thomas Cooper of Oxford, hath diverfe
¢ and fundry times heretofore travailed in the correfting and
‘. augmenting of the Englith Dictionary (commonly called Biblio-
“ theca Fliota) and now of late as well to his further pains, &ec.
‘ hath altered and brought the fame into.a more perfeét form in
¢ the following notable work, called Thefaurus Lingue Latine.’
Therefore, ¢ grants privilege and licenfe to the faid Thomas
Cooper and his allignies, to print and fet forth to {ale the faid
Englifh Di¢tionary (before named Bibliotheca Eliota), and now.
10 this lalt edition, intituled, Thefaurus Utriufque Lingua La-
ting et Britannicez, and prohibits all others from printing and
felling the fame, either by the copy beretofore imprinted, or hereaf-
ter to be printed by the faid Thomas Cooper,” during the
{fpace of 12 years. . This prohibition feems to extend even
to'the author of the original work and his heirs, who are debar-
éd from republifhing it during the term of the privilege.

26th: April 16206, a licenle in favour of Jofeph Webb, fets
forth, ¢ That John Webb, by his petition, has reprefented that
* he has attained to a more exact, {uflicient, and ufeful way of
‘ teaching to write and {peak the tongues than has hitherto been
¢ communicated.’—Therefore grants to him, his deputes, fub-
ftitutes and aflignies for 14 years, ¢ to have the whole teach-
‘ ing of all fuch as defire the fame in the tongues and languages
¢ by the way and means by him invented. And the file privi-
¢ lege of printing and vending all and every book and books whatfo-
‘ever, which now are or hereafter fhall be invented by him, or
‘ by him made ferviceable to the purpofe aforefaid, for the term
‘ of 31 years,” And prohibits all others from attempting to
teach by the method invented by the faid John Webb, or to
tranfport out of the kingdom any of the forefaid boeoks, or to
reprint the fame within the kingdom j;—yielding and paying
to his Majelty for the faid privilege, one fifih of the clear bencfit
accreflcing thereby, and that yearly, at the fealt of the annun-
ciation for tive whole forefaid term, (the. firft three years being
free) with L. 10 penalty, if not paid within fixty days there-
aiter,-

L R U S
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- gth March 1 626, Caleb Morely obtained a fimilar privilege
for 21 years, of printing and vending every book and books
which now are, or hereafter fhall be invenred by him, or by him
made {erviceable to the purpofe therein mentioned, (viz. a method
invented by him for the firm and infallible help of memory, and
grounding of {cholars in feveral languages, but chiefly in the
Iatin and Englifh tongues) as alfo, all fuch tables, modules and
works whatfoever, which may any way further his faid good in-
tention. ' '

4th July 1635, a patent'is given .to. Francis Holyoak for the
{ole printing a book compiled by him, called Dictionarium Ery-
mologicum Latinum, for 14 years, The preamble bears, that bis
majefty, ¢ being willing to encourage his fubjeéts in all lawful
¢ and commendable ftudies and endeavours, by apprpriating unto
 them for [ome term of years, the benefit and fruits of their labours,’
therefore grants, &c. A claufe is thrown in at the end to this
effect s That if at any time during the faid 14 years, it fhould
appear to his Majelty or the Privy Council, ¢ that the grant is con-
¢ trary to the laws, or in any fort inconvenient to the ftate of
¢ the realm,’ then, upon fignification thereof by his Majeity,
under the fignet or privy feal, or by the Privy Council, or any
fix of them under their hands, that the fame is illegal or incon-
venient, thefe letters patent fhall forthwith ceafe.

18cth Auguft 1635, a fimilar privilege is given to William
Braithwaite for the fole privilege of printing, according to the
method devifed by him, any book, poem, or leflon, for the
more ealy teaching of mulfic, and the furtherance of poetry, o-
ratory, and pronunciation of the Greek and Latin tongues for
21 years, This grant has the fame claufe in the preamble, and
contains the fame provifo, as the immediately preceding one.

From thefe it appears what was the indudlive caule of granting
fuch privileges, viz. ‘.to encourage the fubjects in all lawful and
<« commendable {tudies, by appropriating unto them, for fome
¢ term of years, the benefits and fruits of their labours.” In fome
other inftances, thefe fpecial grants and ordinances are exprefsly
meationed, as being the only foundation of the rights of authors
and publifhers ; for example, a proclamation againft the difor-
derly printing and dilpofing of books, pamphlets, &c. 25th Sep-
rember, 1623, narrates a decree of the Star-Chamber, anno
1586, and ¢ that the true inteat and meaning of the faid decree

‘¢ has
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has been cautioufly eluded, by printing béyohd fea ‘and élfe-
¢ where, as well fundry feditious books, &c. ‘as alfb fuch allow-
¢ ed books, works, and writings, as have beén imprinted with-
¢ in the realm by fuch, to whom the fole printing thereof by /et-
¢ zers patent or lawful ordinance or authority doth, appertain, accord-
¢ ing to the true intent of the faid decrece, and by importing
¢ the fame into this our realm.” And a proclimation 1j5th April
16236, concerning the book, intitled Mare Claufum, is exprelled in
fimilar terms. | |

__d'he great numbers of thofe patents, which are to be found
from the reign of Queen Elizabeth downwards, are another {trong
pruuf of the.fenfe of authors, that they had né exclulive power
at common law over-their works after publication.

It appears too from fomée of the pateunts already cited, that it
was a matter of doubt, whether the granting fuch privileges
even for a limited time was not contrary to the rights of the
fubject, and milchievous to the flate.

In fome cales, fo litctle were literary compofitions confidered
to be the property of the authors, that, thole who obtained ex-
clufive grants, were burdened with the payment of an annual
fum to the King.

To thele oblervations may be added, that the Univerfities of
Cambridge and Oxford obtained grants, from time to time, for
printing and vending all books. whatfoever, without taking any
notice of the rights of authors *,

We do not find that Shakefpear or Ben Johnfon, though their
works were valuable, ever dreamed of having any exclufive right

[ T

in them. Various editions of their plays came forth in theéir own

time, not publifhed by them, but by the prompters of the dif-

ferent places of exhibition.

Ja. I. of England made a tranflation of David’s Plalms. This
work was publifhed by order of his fon Ch. I. who claimed no

property in the book, but gave it the protection of a patent. His

words, are, ¢ whereof our late dear father was awihor ;> and he

fays, he has ordered it to be perufed, ¢ and, being found to be
¢ truely and exactly done, we do hereby authorife the fame to be
¢ imprinted according to the pacent granted thereupon.”  The

* Sec patent in favour of the Univerfity of Cambridge, 20th July 1534, and patent in fa-
vour of the Univerfity of Oxford, 12th November 1632.

edition
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edition was printed at Oxford by William Turner, printer to the
¢ famous Univerfity, 1631. '

Swifi’s Letters, above noticed, fhow, That he never under-
flood himfelf to be proprictor of the works publithed by him.
Mr. Pope’s opinion too appears from the fale of his Homer, in
1712. The conveyance granted by him, was ¢ of the copy-right
¢ for fourteen years certain, or as long afier as he is enabled by
¢ the ftatute of Queen Anne to do it.’

And that Lord Balingbroke was of the fame opinion, may be
inferred from his will, which, after fetting forth, That he was
the author of certain books, or tracts, therein mentioned, fome
of them already publithed, others not, adds, ¢ But I have not Swift’s let-
¢ afligned to any perfon or perfons whatfoever, the copy, or the ﬁ;:kff"
¢ liberty of printing or reprinting any of the faid books or tracts, “‘ﬂ;ﬂl-*ﬂl-‘
¢ or letters. Now I do hereby, as far as by law I can, give and *° R
¢ aflign to David Mallet of Puatney, in the county of Surry,
¢« Efquire, the copy and copies of all and. each of the before-
« mentioned books, or tracts, or Jetters; and the liberty of res
¢ printing the fame.’

Rolt, in his Dictionary of trade and commerce, fecond edition,
Eondon, 1761, under the word Book, defines it to be, ¢ a work
¢ of wit or genius, compoted and printed for the public atility,
¢ or fometines only for cariofity and pleature.” And adds, “ The
¢ fratuee of Queen Anne. regulates the property of -authors.’
Under the word Privikege, he (ays, * Privilepge for the impreflion
¢ of books is propetly exclufive, being a permiffion which am
¢ authsr or booktcler obtains wander a Primce’s fealy, to have aloue
¢ the impreffion of a book, with a prohiibition of all ‘others ta
« prim, fell, or diftribute the fame, within a certain term of
« years, utnally fourteen; wnder claufes and . peoalties exprefled
¢ therein. Thete privileges were unkonown till the beginning
¢ of the fixteenth century, when they were introduecd in France.
¢« The oldefl is faid to bear date in the 1507, aud to have been:
¢ occafioned by fome printers counterfeiting the works of au-
« thors as foon as they appeared. But people were yet at liber-
¢ ty to take them, or let them alone, at plealure, till the inte-
¢ yefts of religion and the f{tate occafioned the reftraining of
¢ this liberty. In 1563, Charles EX. publifhed a celcbrated or-
¢ downance, forbidding any perfon, on pain of confifcation of

R “ body-
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¢ body: and goods, touprint any letter, fpeech, &e. without
¢ permillion. The like has been fincé done in England ; though
‘‘at prefent, privileges are not only feldom required, ‘bur, by
‘ the late act for fecuring the properties of books, feem need-
< Jefs.’

Several other writers of note have declared againft literary pro-
perty, fo far as claimed independent of the ftatute: *The author
of a Leiter to a member of Parliament,” printed in 1747, feems
to’ have been the firft'who éntered the lifts onithe other fide.
This letter has been afcribed to an author of reputation,
and of high rank in the Church, but probably by miftake ; as
the perfon herée meant had fo little faith/in the do&rine of com-
mon-law property, that when he publifhed the works of Mr.
Pope, with his own notes and commentaries, he applied for and
‘obtained from his late Majefly a patent for a term of years, pre-
fixed to the edition 1764 of the faid work *. _

From this patent, containing no penalties, but fimply a grant
of exclufive property for a term of years, and from a note a-
gamft monopolies, Vol. iv. p 276. of the 8wvo edition, 1760;
it may be inferred what the learned editor’s opifiilon was,on the
fubject of literary property. Yet the anonymous lecter imputed
to him has been much founded on by the purfuer in this canfe
and appears to have been adopted by Poftlethwhaye: in the laft
edition of his book, publifhed in 1966, where he has: been
- prevailed on by his bookfeller to infert it wverbatim, under the
article Book ; though his own remarks fhow, that he does not
think the property of authors is yet futhciently efiablifhed. For
he fays, ¢ Though what this dearned ‘gentleman has urged  is
“ more than fufficient to/fhow the jultice of 'a'/aw fir the fecuriry
“ of literary property ; 'yet we {hall prefume to add a weord more,
“ by obferving what effect this wonld have on particulars, and on
‘ the public.”—=The reafons offered by him for making fuch a law,

* It bears, That *“ being defirous of reaping the fruits of his labour, which he cannot ens
** joy without our royal licence and proteclion, he haththerefore moft humbly befought Us to
“ grant him our royal privilege and licenfe, for the fole printing, publifhing, ‘and vending
“ the faid works, for the term of fourteen years: We being gracioudly pleafed to gratify him
** in his faid requeft, do by thele prefents, agreeable to the ftatute in that behalf made and
“ provided, for Us, our heirs and fucceflors, give and granr, &e,

L
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which he fays is ftill wanted here, are fomewhat extraordinary ¢
In the firt place, That it - would tend to make books cheaper ;
and, fecondly, That the' licentioufnefs of libelling the ~govern:
ment, and infulting the church;, and gofpel itfelf, by impious
books, would be eafier remedied, than when property 15 infecure.
Under the word Patent, he fays, ¢ Nothing is more infecure 1n
¢ this nation than literary property.’ |

Savary, from whom this work is borrowed, fays, ° Privilege
pour Pimpre(fion des livres. Ce privilege eft proprement exclubif ;
¢’eft une permiflion qu’un aurenr, ou un libraive, obtient au grand
[reau, pour avolr feul la permiflion &’imprimier un livre, avec
‘defenfes a touts auntres de Pimprimier, vendre, & debiter, pen-
dant un certain nombre d’amees, avec les claules et fous les peins
qui'y font exprimees.’ d’

Mr. Blackftone has been appealed to as an authority of weight
in favour of literary property, But when the paflage in: his
book is confidered, 1t would rather feem that he is doubtful 1n
his opinion. He admits, that a work may be tacitly given to
the public, when the author -permits it to be publithed without
any referve of right, and without tamping on it any mark of
ownerfhip. And he adds, ¢ Neither with us in England, hath there
¢ been any dired determination upon the right of authors at the common
¢ Jzw. But much may be gathered from the frequent injunctions
¢ of the Court of Chancery, prohibiting the invafion.of this pro-
¢ perty; efpecially where either the injundlions have been per-
¢« petual, or have related to unpublithed manufcripts, or to {fuch
¢ ancient books as were not within the provifions of the ftatute
¢ of Queen Anne. Much may alfo be collected from the feve-
¢ ral legiflative recognitions of copy-rights; and from thofe ad-
¢ judged cales at common law; wherein the Crown hath begen
¢ vonfidered as invefted with certain prerogative copy-rights:
¢ For if the Crown is capable of an exclufive right in any one
¢ book, the fubje feems alfo capable of having. the fame right
¢ in another.’ 3

Here your Lordfhips fee it -exprefsly admitted, That when
this very  learned author -wrote, which was within thefe few
years, there never had been any dire&t determination in Eng-

land upon the right of authors at common law; and indeed the
fact

[ a1

LY

-

[ %

[ .1

B. II. c. 26.




[ 68 ]

fat is certain, that till the cafe of Millar againft Taylor was ad-

judged very lately in the Court of King’s Bench, the point was

Injun&ions.

entire as to any jadicial determination. Jhe circomftances of that
cafe will in the fequel be explained. = In the mean time, as Nir.
Blackftone fays; that much may be gathered from the injunétions
in Chancery, it may be proper to inquire into thele.

With regard to injunctions, ia the firfl place, it may in genes
ral be obferved, That injunctions of the Court of Chancery are
no evidence ot a comimon-law right. They are every day graot.
ed in cafes where there s no remedy at common law. A varis
ety of inftances of this kind will be found in the Equity Cafles
abridged. 2dly, Thefe injunctions eften pals of courfe, npom
a bill being filed, without any anfwers. from the dcfendaant,
They are fomething of the nature of a {ift upon a bill of fufpen--
fion in Scotland.

The defenders are informed, that the Court of €hancery has:

never yet avowedly proeceeded in its injunctions touching litera.
ry compofition, upon the principle ot an inherent property, an-
teccdent ta the act of Parliament, and independent of {pecial
privilege. :
. The ouly injunétions which appear prior to the act, are; 15th
November 1681, Scationers Company w. Lee, for printing als
manacks ; r7th November 1685, Stationers v. Wright, for the
fame ; gth and 22d February 1709, Stationers u. Pareridge, for
felling almanacks. Thefe were all upon patent-rights, and.
theretore have nothing to do with the prefent queftion.

The injunctions fince the act, may be {ubdivided into three
claffes. 1/ Injunétions wpon the right given by ftatute. OF
this kind are the tweo eales, i .which Mr. Blackitone {ays, the
injunctions .were perpetwal : viz, Knaplock v. Curl, gth Novems
ber 1922 and Baller 2. Watton, 6th December 1737. And of
the {ame kind, the detenders are informced, were, 28th Novems
ber 1735, Motte v. Faulkner; and 27th Januvary 1736, Waldho,
. Walker. Injunctions given to inforce the f{tatuce, do in no
fhape apply to the prefent cafe. Vimer, uader the title, Books
and Authors, mentions Kmnaplock #. Curl, and fays, that the
plaintiff claimed the fole right, &6. per flar. 8. An. He takes no-
tice of feveral other injunélions, but all of them under the fta-

tute.
2dly,
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- gdk, Tnjuh&ions to seftvin thepublication of papérs dbtaint
ed furreptitioufly. OF this kind were; 24th’ May 1732, Webls
w. Rofes sth June 17471, Pope . Curl; rgch June ¥741; Forrel-
ver v, 'Walker; 31t July 1758, Duke of «Quecafberry s Shebz
beare. In thefe cafes, where manufetipts were clandeftinely obr
tained and printed, the Court of Chaneery had no occalion to
go on the fuppofed common-law right lof authors, to the perpes
rual monopoly of their works for,‘independent of this queftion,.
st was certainly proper to reftrain {o fraudulent an aét -as that of
publithing an ~uthor’s manufeript withiout his confent.: Befides;,.
the idea of the' Court might be 'to (ecure to learned and induf-
trious men, the right givén by cheftatute, and to hinder: the pira-
tical prinrer from robbing the author of a benefit; which, though.
not actually then vefted, might become vefted in him for four-
teen years, with a contingent'term of fourteen more,. as/foon as
re chofe to publith. a4 kel 8109 prosd 0
3dly, Injuncfions when the books were old,” andxhe cale nov
within the terms of ‘the ftatute: This is’ thetonly Kind: of in-
junétion from whicl any aid ¢an poflibly be drawn in favour of
fiterary property. ' nt the fame time, when the inftances are
examined, they will be found'te be of 'no availi. © The firft is,.
Eyre'v. Walker, for tlie' Whole Duty of ' Maw, gth June 1%375.
11 this there was only an injunétion till full anfecer, cor furiberior<
der.. Injun&ions of'this kind may eafily be obtained, as 'the faét
is taken upon the ftating of the bill, Nothing further appears
“t6 have been doéne in this eafe. It 'never-ecdme to a final: hear-

‘ing, fo that qo conclufion can be draw from it.. *
The next is, Tonfon . Walker, forDr. Newton’s Milton, m
1752. From:'a written note -of this cafe; it appears, thatithe
coutifel for the defendant was intefrupted’ by “the ithen L.ord
Chancellor, who defired to know; whether the life, and preface,
and notes, were ot within‘the 8thtAnné 1 Qrethie firft Hearing,
Liis Lordfhip fent the Book 'to the Mafter in. Chanpery, to: {ec
what notes there were of Mr. Merchant’s, the piratiuallcdimr-, and
how many of Dr. Newton’s. Afterwards his Lord(bip faid; he
Had been inclived to fend'a cafe to the Judgm,fin order to fettle
' t'h::fgencfal queftion of law: but as-Dri Néwron’s -motes eame
Swithin the ac of Queen Anne, without deciding on the point bf
] A TI0Eaw,
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law, Merchant had:no right to-Dr. Ncwwn 5 nntcs ;-and heicon-
tinued the-injunétion, - ,

Thé cafe of Millar v; Denaldfon, .came befme the next Lord
Chancellor.  Thisowasa motionat the firfk feal after Trinity term,
1476 5, to continwe:the injunctions ,which had been obtained.upon
a’bill without:anfivers; to-{kay publication of the following books ;
Thomfor’s! Seafons, ~ claimed by Millar; Pope’s dliad, . by Oiburne ;
Swift’s Mifcellanies with notes,- and.the life,of the author, by Ba-
thurft: - A written note of the cafe fays, it was oblerved, ¢ i have
¢ feeniino. cale wheve the ' terms of , the, act being expired, the
4 Court has continued the ihjunétion,  after antwer put in,—If I
< fee a queftion of law, I only delay the parties by an injunition,
# when d>1{ee that at the hearing I fhall fend them to law ; for
“uthey may gocdirectly to-law, withoug the delay of this Court.—

But where, I fee it within the ftawute, then I fhould, .according
to the precedents which I muit approve, ftay the publication.

—In-the cafe:of ithe Stationers Company,. the Court weut on
- the right of the letters patent; The Crown. was confidered as

. Paveriparries.and it-was proper to print the acls of Staie, and
that-the €rown fhould have the power of deing it.—In this
‘cate, it/ls a capital queflion in law, fubtile in its, nature,. and
extenfive in irs confequencesi—It would be prefumption in me,
ro determine a queftion worthy, cf the highelt confideration of
any Court in Weltminfter-hall;;, therefore, I fhall fay nothing
as to the merits:—=It-might be flattery to oues {elf, on the one
hand;, to determine for authors, in order ;to,get fame and pa-
~negyrie from them ;: and on the other hand, it would be dan-
gerotis to ‘vefl thel property ;. for thac contains not only a right
to.publith, - but allo to fupprefs, by which means, thole who
have a right to the greateft authors, may {fupprefs them, which
would be a fatal : confequence to the public.—Thefe outlines

are o extenfiye,) that I.do not care to draw them nearer in {o

great-a queftions | -Bue as at the heaving I (hall fend it to law,

I think I ouight to diffolve the injunétion, and leave the parties

to. proceed ar daw, in regard to Thomfon’s Seafons and Pope’s

Homer’s Iliad, avhich are both out of.the act.—Swift’s Mifcel-

lanies ftand on the fame footing . with . Newton’s Milton ;. for
¢ the Life of Swift by. Dr,, Hawkelworth is new, and within the
#:at.”* Accordingly the injunctions were di (Tolved, except as 1o

..S'IU{)‘I s Mifcellanies ; and this was afterwards diffolved.
S0an
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'Seon after cdnie Millar v, Taylor, before the fame Lord Chan-
cellor, on motion ‘to diflolve the injunction obrained by the plain-
tiff, againt publifhing Thomfon’s Seafons.—The injunétion had
been graated by ‘Mr. Baren Smyth, who fat on a former occar
Gon for the Lord Chancellor.” But at the time of granting the in-
junétion, Mr./ Baron Smythhad made a cafe for the King’s-Bench.
_—On the prefent motion, the Court proceeded on the princi-
ples of the former cdfe v. Donaldfon, and therefore diflolved the
injunction.

Another cafe, of Millar v. Taylor, for printing Young’s Night-
Thoughts, came before the mafter of the folls, Michaclmas term
t465.  The book was manifeftly within the 8th Aune, and a
perpetual injunction was prayed. A note of the cafe fays, 1t was
obferved, That a -perpetual injunétion might be improper, as it
feemed to imply perpetual right. I think the injunétion ought
¢ to be continued, ‘but'it ought:to be fo framed, as not to im-
¢ ply a right beyond the two ternis of fourtcen years?

The next cafe in Chancery known .to the defenders was,
Macklin v. Richardfon, which came before the late Lord Chan-
cellor, Trinity term 1968, relative to-an injunétion granted
to ftay the publication of Love A-la=mode, a faree written by
Macklin.—The defendant had employed one Gurney, a fhort-
hafid writer, to attend the pérformance at the plzly-huuff, and
had the copy of him for one guinea.  The firft act was printed
jn a magazine, andthe fecond aét was promifed in a fublequent
fumber. - Macklin had never printed his farce, or transferred
the cnpy-right. It appears, from a written note of the cafe, that
after hearing counfel for the plaintiﬂ.', the Court. defired to
know, Whether the queftion of law was decided. ¢ Before he
« moved "a {tep, he defired to know the ground.’” - The cande
cherefore was ordered to ftand over till the general queftion of
property (hounld be determined. « The defenders are imformed,
that Richardfon has fince been condemned in one fhilling dama-

[t is faid, That the London bookfellers have all along been
- affaid of bringing the matter Lo a folemn trial at law, though
much induftry has been ufed in-applying for injunctions i the
Court of Chancery; and that more than once they have attempt-
ed to accomplith thew purpofe, by a collufive trial,  Thus it 1§
informed,
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informed, that in 17358, a {uit was commenced by them in the
Court of Chancery, againft one Collins ef Salifbury, for vending
copies of the Spectator printed in Scotland. Collins had by this
time become deeply concerned in copy-right, in conjun@ion with
the London booklellers, fo that it was very much his intereft to
lofe the caufe; becaufe the advantage that would accrue to him
from perpetuating the exclufive right, would far overbalance any
trifling damages to which he could be fubjeéted for felling Scotch
Spectators, fuppofing it had been underftood or intended that he
fhould pay. Collins’s defence, therefore, it will be readily belie-
ved, was not managed with the greateft accuracy ; but the Court,
upon hearing the cafe, being fenfible of its importance, and per-
haps fufpecting what was at bottom, referred the matter to the
twelve Judges, and it has lain over ever fince. .
Thus matters ftood, when; in confequence of the above pro-
ceedings in Chancery, in the cafes of Millar v. Donaldfon, and
v. Taylor, the phindff’ Millar av lalt brought his trial before the
Court of King’s Bench. The particulars of the trial are faid to
have been thefe. '
The fubject in difpute was Thomfon’s Seafons, a book firft pub-
lithed in 1727. The monopoly ot twenty-¢ight years éxpired in
1755. - After that period,” many editions of it were priated o-
penly, with the names of the publithers affixed to the title-page,.
without any challenge from Millar, (who had purchafed the co-
py-right from the author,) till 1763, when an injunctien was ob-
tained in Chancery againit Donaldfon; and another againft Tay-
lor, to ftop the fale of an edition printed by Donaldlon ; which
injunétions, however;, were afterwards in 1765 diflolved upon
anf{wers, ad already faid.  Millar proceeded no farther in his fuit
with Donaldfon, but went on:with Taylor, whom" he feems ro
have thought a fitcter perfon to be dealc ‘with, in cafe at any time
a compromife fhould bé needful. It may be obferved, that Tay-
lor had not printed the Seafons, but only fold fome of Donald-
fon’s impreflion. A
The injunétion having been diffolved in the Court of Chance-
ry, and the parties h':_ﬁ. to try the matter at common Jaw, this
of itfelf is proof pofitive, that hitherto the point was undeter-
mined ; and it is likewile' proof, that the Court of Chancery.con-
fidered it as a common-law queltion, which did not fall to be de-
termined
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termined upon fuggeftions of equity in the Court of Chancery;
but neceffarily required the decifion of the courts of law:

The trial having pl‘DEEEdEd in the Court of King’s Bench, the
jury returned a verdi¢t, finding the fact of publication ; and the
Court afterwards gave judgment in favour of the plaivtiff, but
not without contrariety of opinion.

The defendant at firft took eut a writ of error againft the de-
termination. Afterwards, however, it is informed, he was pre-
vailed on to compromile matters with the booklellers, who, it is
faid, paid all his expences. Accordingly, he withdrew his. writ
of error. -

A judgment of the Court of King’s Bench, eftablithing a point
of the common law of Eongland, not formerly decided, 1s une-
doubtedly of the higheft authority in that country; but it cannot
be admitted as conelufive of the prelent queftion, which muft ne-
ceflarily be tried by the law of Scotland *.

The legiflative recognitions, mentioned by Mr. Blackftone,
when looked iito, are foreign to the purpofe.. The licenfing act,
1 3th Charles 1. cap. 33- has already been ipoke to.  The act,
1oth Q. Anae, eap. 1g. § 112, only acknowledges: that fort of
property, which was vefted by the act &h of Q. Aune ; and the
act sth of bhis prefent Majelty, cap. r2. § 26 relates to lelling
pamphlets and newi-papers. without the author or publifher’s
name. _
The only other thing, founded on, is the Crown’s prerogative
cnpy-righ{ to certain books, tuch as Bibles and Acts-of Parlia-
ment, whieh has already been explained, and has no connection

with the prefent queflion.

Thefe obfervations-on the law of England are (ubmitted wich.

the grcatfﬁ diffidence 3 and the defenders (hall only add upon
chis head, that, if the law of Fugland ftands in tavour of lite-
pary property, it is different from: the law of Scotland, or of
other eountries.. In France, patents.are given: to authors and

bookfellers from ten to twenty years: And it appears-lhut_;,ht(*n_!hm’s po-

great Colbert was of opinion, that even. thefe gave too- much

# It isinformed, that another injunétion was lately moved for in the Court of Chan-
cery, againft Mr. Donaldfon, for printing Thomlon’s Seafons; and that the fame was
inted without any bearing on the merits, as it was underftood in the Court, that Mr,
Yonildfon was to bring the queftion by appeal before the Houfe of Lords; which he.is ac-

cordingly. pscparing to-do.
T opjortunity

litical Tel-
tament.
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ftances of . . R . . \ -
Sha !mﬁ_,mcrrcum[tnnces of this cale, which plainly fhow, that the puriuer,
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opportunity to the ftattoners of Paris to oppred the bookfellers
in other'parts of the kingdom, whereby books were kept at an
exorbitant price. It is believed,: in Holland and in Germany,
daily inftances occur of temporary exclufive privileges to au-
thors. '+ Many of them are to be leen prefised to their books.
But it will not be pretended, that there is any fuch thing there,
as that which is now termed in England a lizerary property at com-
mon law. ek

V. The defenders fhall not beflow many words on the {pecial

and thote in whole right he pretends to have come, had origi-
nally no view to a claim of property at common law, or to any
thing further than a temporary.right by patent in the work now
in queftion. The reverend author feems at firft. to have meant,
that this work fhould be abandoned to the public, as it is belie-
ved, he did not fo much as enter it in S:ationers Hall ; but af-
terwards, having been told by his bookfeller, that fomething
might be made of reprinting it under an exclufive patent for a
certain number of years, he afligned his right with that view,
and a patent was obtained.

This patent, unguarded by penalties, and merely giving an
exclufive right for the term of fourteen years, was clearly of no
ufe, if {uch right was antecedently in himn not for fourteen years
only, but for ever. If he could convey his property at common
law, and if this conveyance would have heen a fufficient ground
of ation to the alliguec againft every violator of it, what higher
right, what greater benefit, did the patent confer upon him ?
what better action could he maintain, upon the patent, than up-
on his common law-property ! |

When Mr. Auftin publifhed the. work with his patent prefixed,
did he not hold forth to the world, that he had an exclufive right
of printing this book for fourteen years, and for that term only?
and did he not in effect acknowledge and declave, that, the
term of the patent being elapfed, every other perfon might print
and publifh the work at pleafure? If his prelent plea be good,
he laid a fhare for the lieges by founding only.on his patent,
which ought to bar him from the prefent action.

Neither was biscconduct jultifiable, 10 allowing the intended
new edition to be advertifed for twe years and a halt in all the
newl-







