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for privilegia, or exclufive patents, of printing and . publifhing
for a term of years. This took its rife in the more abfolute
governments of Europe, where the printers having beea at
great expence in fearching out ancient aithors, collating the
manuferipts, and printing them, and being jultly entitled to én-
couragement for fo doing, applied to particular Princes for fuch
privilegia;, 'within their dominions ; and it 'was no, uncommon
thing to obtain them from feveral potentates at once; e g. the
Emperor, the King of France, the Pope, and other halian
States *.  Such privilegeés were in a great meafure neceflary, in
order to bring thefe excellent authors from rubbifth and obfcu~
rity: And as the work was attéended with great expenge, it was
but fair to allow thofe who performed it to be indemnified ; and
even, by the profpect of gain, to be encouraged. It deferves, how=
ever, to be remarked, that thefe privilegia never were perpetual,
but always granted for a limited term of years; fometimes feven,
fometimes ten, and feldom, if ever, exceeding twenty years, | .

In, Scotland, the firlt books were printed without either. li-
cence or exclufive privilege, generally atv the expence of fome
rich or learned man, who had no profit from the work, but the
fatisfaction ' of doing good. The firft printed book which we
have in Scotland, is a Breviary of the church of Aberdeen, pro
Hyemali Parte, {aid to have been printed.in 1509,  The ounly re-
maining copy of it is in the Advocates. Library ; and as it wanis
the beginning and end, the manner in which it was printed does
not appear: But the next is a conunuation, or fecond volume,
of the fame Breviary, called, the ¢ Pars Altivalis, cum diverfo-
¢« yum fanétorum Legenclis, &c.. per, reverendum ; in. Chrifte
¢ patrem, Wilelmum, Abirdonen; epifcopum ftudiofius, maxi-
¢ mifque cum laboribus collectis, non folum, ad ecclefiz fuz A-
¢ birdonen, verum etiam ad totius ecclefiz Scoticanz ufum per-
¢« celebrem . Oppido. Edinburgenfi impreflo, juflu et impentis
¢ honorabilis viri ‘Walteri Chapman,.ejuldem oppidi mercatosis,
¢ quarto die menfis Julii, anne Domini 1510’ And. there are
fome others, f{oon after, printed in the {fame way.

Afterwards tollow fome -bopks printed and publillied cum pri-
vilegio; fuch as, a tranflation of Hector Boece, by, Mr. John Bel-
lenden, Archdean of Murray, printed by Thomas  Davidfon,
the King’s «printer, cam privilegio, im 1541. . The works of Sir

" # See an example of this in Rymer’s Feedera, 18th April, 1551, tom. 15. p. 255
David
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Mavid Lindfay of the Mount, printed by John Scott, at the ex-
pence of Henry Charteris, cum privilegio regali, in 1 568, &c.

Whether thefe laft were merely licences to print, or exclufive:
privileges, does not clearly appear; though it is certain, that,.
by degrees, exclufive privileges by patent from the Crown,
and limiced to certain periods, became in ufe in Scotland as in.
ather countries; but always granted as a, matter of favour, up-
on fupplication of the author, or publither of the work, or of
the printer employed by him.

In the reign of Charles II. a new and very dangerous check
was given to the liberty of ‘the prefs in Scotland by the King’s.
printers, who, under pretence of their gifts from the Crown,.
aflumed a power of controlling the prefs, and of licen{ing o-
ther printers: Particularly it appears, that one Anderfon. hay-
ing, in 1671, obtained a gift of this office for forty-one years,.
he and his widow pretended to very high powers over the prefs,.
and' which were attended with. very bad confequences. Watfon,.
in his Hiftory of Printing, fays, that ¢ by -this gift the art of.Preface;
¢ printing in this kingdom got a dead ftroke; for by it no R
¢« printer could print any thing, from a Bible to a ballad, with--
¢« ont Mr. Anderfon’s licence ” He adds, that under his wi-—p. 13:
¢ dow, nothing came from the Royal Prefi, (as- Mrs. Anderlon
« yvainly termed it) but the moft illegible and uacorrect Bibles
¢ and books that ever were printed in any one place in the
« world. She regarded not the honour of the nation, and
« never minded the duty lay upon her as the Sovereign’s fer-
¢ yant. Prentices, inftead of the beft workmen, were gener-
¢ ally employed. in printing the facred word of. Goo. And in
¢ fine, nothing was fludied but gaining of money. by printing,
¢ Bibles at any rate ; which fhe knew none other durft do, and.
¢ that nobody could want them.. The whole nation being fen-:
¢ {ible how ill: they were ferved, and the oppreflion of this mo-:
¢ nopolizer being the common difcourfe in moft. places of the:
¢ kingdom, thofe who. formerly were her friends, and fupport-
¢ ed this unaceountable gift, began to be afhamed. of her prac-.
¢ tices, and turned their back upon her.. At laft,: His Royal.
¢ Highnefs the Duke of York (our late Sovereign) coming to.
¢ Scotland, 1680, John Reid informs him, by petition, of the.
¢« perfecution and oppreflion he and. others  of his. employment,
¢ had undergoné through the cxtenfivenels of Mr.. Anderfon’s

¢ gift..
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« oift,” And the matter lying then before the Privy Council,
¢ and being moved, His Royal Highnefs there declared, That it
¢ could only be the King’s meaning and pleafure, by that gift,
¢ that his printer fhould enjoy what privileges his Royal prede-
«. ceffors were in ufe to grant to their printers, {uch as peinting
< of Bibles, Acts of Parliament, erc. Therefore the Council al-
¢« Jowed the printers to go on in their ordinary work.’

This matter being (et to rights, printers and publifhers went

on as formerly ; and when they thought it maierial to have an
exclufive privilege for a term of years, they applied for, and ob-
tained it. This was held by lawyers to be a part of the prero-
gative ; though, as Sir George Mackenzie fays, the legality of
it was much doubted by fome, who rather inclined to 'think,
that monopolies, granted by the fole authority of the Prince,
were not quite confiftent with the nature of a tree government.
However, upon this footing ftood the exclufive privileges of

De abufibus

printing all over Europe. It was never once dreamed that they
were granted ex juftitia, in virtue of a perfect right.. They were
indulged from  favour, and with a view to expediency, in the
{ame way as patents granted to the contrivers of uletul machines.
It is remarkable too, ‘that they were at firft granted, not to au-
thors, to prompt them to write, but to printers and publifhers,
to induce them to make ‘correét and ufeful editions of books
which lay in manufcript ; though by degrees they came alfo to
be granted to authors, but ftill for a limited time, and only
meant for the equitable purpofe of indemnification. If at any
timre a more ample privilege was obtained, this could be confi-
dered in no other light than as an abufe, being unjuft to others,
and contrary to the original defign of fuch grants. Fritchius, an
author, on this fubje@, fays, ¢ Iniquum tamen non eft, {i quis

typogr. tol- ¢ fuper impreflione libri, in quem multos erogavit {umptos, lu-

lendis, § 2.
par. 4.

¢ ertm & commodum aliquod laboris fui prz aliis fentiat, ne
¢ quod alias fieri poffet, aliorum faéto in paupertatem inopina-
¢ tam conjiciatur, Quod fi tamen abufus privllegii conceffi in
¢ perniciem reip. verget, dubium non eft illud, quocunque
«. etiam modo impetratum fit, juftiffime revocari,.aut tolli pofle.
¢« Eft autem precipuus privilegii abufus bic, quod typographi &
¢ bibliopolz librornm pretia pro lubitu augere foleant; quz ho-
¢ die, non fine reip. literariz decremento in tanqanm excrevere,
‘ ut
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¢ 'ut magiftratus rei huic obicem ponéndi juftiffimam caufam ha-
¢ berent.’ t |

~ All the writers and publithers on'our law have clearly fignified
their opinion, that they could not preferve an exclufive right to
their works, without a {pecial grant either from the Crown or Par-
liament. 'Sir Thomas Craig’s book, De Feudis, was publifhed un- ?:‘:Ihﬂm“
der the authority of an act of parliament, obtained in 1633 by~ ©
his fon, ‘Mr. Kobert Craig advocate ; granting to him the fole
privilege of printing the faid book for the fpace of twenty-one
years; and prohibiting all others from printing and felling the
{ame during that time, under the penalty of confifcation.

Lord Duri¢’s Decifions were publithed by his grandfon, Sir Lord Durie.
Alexander Gibfon, a lawyer; who obtained an exclufive patent
from the Privy Council for nineteen years, from the rath of
July 1688, to print, reprint, import and vend the faid book.

Sir John Nifbet of Dirleton’s Doubts and Decifions were pub- Sir Joha
lithed by Mr. Robert Bennet, 1Yean of the Faculty of Advocates, ety
who obtained for George Mofman ftationer, burgefs of Edin-
burgh, his heirs and aflignees, a patent from the Privy Council
in 1697, giving the fole privilege of felling this book for nite-
teen years, and difcharging all others under a penalty.’

Prefident Gilmour and Prefident Falconer’s Décifions wergCilmourand
publifhed in the (ame manner, uinder a patent, 1n 1699. - PR

sir' George Mackenzie, advocate te Charles If. and James 11. Si_rficurgn
author of fome of the moft valuable books on the law of Scot= sy
land, publifhed his Criminals in 1678, under the'authority of an
exclufive patent from the Privy Council for the fpace of nine<
teen years, from 7th April® 1677 ; and, ‘upon the ‘éxpiration
of this term, it appears, that Andrew Simpion, 'who had been
Sir George’s amanuenfis, applied for and obtdained a new patent,
for the fole printing and publithing ‘another edition of the fame
book, during the {pace of nineteen years, from’ the 11th No-
vember 16y7, and prohibiting all others to print, &c. under a
penalty. And Sir George’s other works, which were publithed
by himfelf, appear to have been guarded by patents in the fame
manner, and for the fame term of nineteen years. Sce the pa-
teuts prefixed to the firft edition of ‘his Inftitutions in 1684, and
to the firft edition of his Obfervations in 1r687y. 'This laft pa-
tent he affigns to Thomas Brown flationer, his heirs and aflig-
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nees,” ¢ to-de and a& in virtue thereof, in all points, as fully

¢ and freely as I might have done myfelf.’ :
Lord Stair,

Lord Scair, one of the greateft of our lawyers, thought it

neceflary to fecure, by a patent to his printer, the fole privilege
of printing and publifhing his valuable works for nineteen years.
'The patent from King Charles II. bearing date the r1th April,
1681, is inferted afier the epiltle dedicatory of the firft volume
of his Decifions. It is intituled, ¢ His Majefty’s gift and pri~
¢ vilege to Sir. James Dalrymple of Stair, for printing his Infti-
¢ tutions,” &c. It proceeds on a narrative of the ufefulnefs of
thefe works, and his Majefty ¢ being willing to give to the faid
¢ 8ir James, all encouragement therein ;’ therefore ratifies an a-
areement which he had made with his printer, and prohibits
all others to print the faid books for the Ipace of nineteen years,
without the fpecial leave of the faid Sir James, his heirs and {uc+
This patent contains no penalty upon contravention ;
it is a fimple grant of exclufive right for ninteen years, which
furely there was no occafion for, if the author had by common
law an exclufive right for ever. '
.+ 8ir James Stuart, advocate to Queen Anne, took out a pa-
tent of the fame nature, when he publithed his abridgment of
the acts of parliament, and afligned it vo his printer ; the term
limited being nineteen years, from the 25th September 1701.

Mr. Forbes, when he publifhed his treatife on tithes in 1707,
got a fimilar patent from the Privy Council for nincteen years,
proceeding on-this narrative ; ¢ That where: the fuid Lords are
« in ufe to encourage the author of any new book, by granting to hins
“ .the fole privilege of -printing and vending the fame.”  The like
patent is prefixed to the fecond part.of his Jufticé of  Peace, in.
1707. - What ufe was there for this encouragement, it authors
had a perpetual exclufive right at common law ? ' .
. The opinions of thefe lawyers, exprelled rebus ipfis et faitis, ind
a matter concerning themfelves, muft have great weight.  They
fhow more clearly what was underftood to be the law of Scot-
land, ‘than the moft dire& authorities from their books could
have ‘done. Their works are filent upon the {ubject, but the
geafon is plain, becaufe the notion of literary property was not
then conceived in Scotland. Al that any of our authors ever
looked for, was an exclufive right by patent, or by act of par«
liament, for a certain number of years ; and it may be obferved,

shat feveral of thefe books have been republifhed fince the expi-
- ration
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ration .of - the patents, not by the heirs of the duthors, but bwn
ftrangers, without any challenge.

It was faid, that patents were the fathion of the times; that
Sir George Mackenzie was an advocate for prerogative, and
Lord Stair was mat in. condition to preferve bis property, without uie
ing the means then in practice; that the patents did not- ¢reaze
the right, but only tended to fecure and preferve it by a public
prohibition ; and that ‘they were often without any penalties an=
nexed, which fhowed, that an attion of damages lay at common
law. -

The defenders muft be permitted to fay, that thefe obferva-
tions appear to them in a very extraordinary liglt.  Sir George
Mackenzie was at the head of the bar, Lord Stzir. Prefident of
the Seflion, and both were very able to preferve their rights a=
gainft any unlawful invafion of them. Lord Stair’s patent being
merely probibitory, without any mention of a penalty, affords @
firongargumentagainft the pretended common law-right, as alrea-
dy faid; for.if he had an exclufive privilege at commeon law, what
earthly advantage did he obtain by the patent? If, on theother
hand, he had none fuch by the common law, the patent was ne-
ceflary to create a right in.his favour, which might be the foun-
dationofa claim for reftitution and damages in cafe of vielation.
All thefe patents were underftood to be crearive, not corrobera=~
tive of the author’s right.

Neither did any alteration happen in confequence of the Us
nion: On the contrary, the neceflity of patents was rather en=
forced, from this circumitance, that, by the Union, the Eoglille
laws relative to trade were communicated to Scotland, and a
~anong others, that moft falutary Engliflx ftacute, 21 Ja: L cap. ;3.
prohibiting all grants of monepolies to any perfon,  except the
firt inventor of a new manufaciure, and te him only fer the
serm of fourteen years, and fromy which ftatute, : “any letters
‘¢ patent, or grants of privilege, heretofore made, or hereaftew
¢ to be made, for or concerning primting,” are alfo excepted. -

The firft time that ever this queftion appears to have been flir-
red in Scotland, was in the year 17743, 'when Danicl Midwinrery
and other bookfellers in London, brought an altion befere tha
Court of Seflion, again{t.the bookfellers of Edinburgh and: Glaf-
gow, complaining, that the defenders had tranigrefled the ftatute
of Queen Anne, by printing, reprinting, &e¢. the feveral books

thercim
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therein fpecified, without confent of the purfuers, who had pur-
chafed thefe books from the authors; and therefore, concluding
for the penalties and forfeitures of the ftatute : At leaft, thac the
defendants ought to pay damages for every. furreptitious copy, on
account of their having invaded the property -of the purluers.
In this adtion, the alternative claim ot damages, to which at laft
the purfuers reftricted their action, gave occafion to much ar-
gument upon the alledged common-law right, a topic then for
the firft time broached in Scoetland. = The cafe is very well a-
bridged in a Collection of Decifions lately publifhed : But as it
will fall to be more particularly noticed under the next head,
concerning the act of Queen Anne, the defenders fhall only at
prefent obferve; That neither the pleadings here, the judgment
of the Court of Seflion, nor what afterwards pafied in the Houfe
of Lords in that cale, were-in any degree favourable to the pre-
tended common-law right.

The author of the late Inftitute, who wrote puﬂermr to the
cafe of Midwinter, is the firft Scots law writer who has taken
notice of ‘authors. of books being entitled .to any privilege;
and as he gives them nothing but what they are entitled to by
the att of Queen Anne, fo it is plain, that he rejects any com-
mon-law right. He brings in their privilege, under the clafs
of monopoliesy, and fays, ¢ It is only granted to authors of books,
¢ or their affigns, that enter them in Stationers Hall in London,’
¢ as the ftatutes in that behalf direc¢t ; and in fuch cafe, they are
¢« entitled to the fole right of printing or felling the books for
“ fourteen years after the publication.” He then mentions the cafe
of Midwinter, and miftakes the decifion, not knowing that the
laft interlocutor was in favour of the Scots bookfellers. But hes
fays not one word of a common-law right ; he founds the right of
authors entirely upon the ftatute: And indeed, when he pub-
lithed his own book, he thought it necc{Tary to comply. literally
with the terms of the ftatute, by entering it in Statmners-hall
in order that he might have the benefit of the act.

. In the late abridgement of the ftatute-law of Scotland, the alt
.af ‘Queen Anne is placed under the word monopoly ; which goes
fome length to fhow that author’s opinion. *

~In further evidence of the common law of Scotland, the un-
derftanding of the country may be appealed to. Many muift
have been the trefpafies, and many the violations of this property
: . by
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by lir’iﬂtﬂrs aftd bookfellers, if we can ﬁipp{ﬂ% it to have exifted ¥y
but which never were in any one inftance complained of, o
brought before oot in this country, except in’the cafe of
Midwinter, when ne éncouragement was given to it.  The de=
fenders are ready to produce evidenee of nu mbérlefs publications
snrried on' in Scotland openly and avowedly againft the fuppoted
perpetual right of authors, and they call uponthe other party
vo fhow a fingle cafe in which this was ever found ilegak

If fuch a property had exifted 'in Scotland, it ought te
have manifefted itlelf in fome eivers manner, in the way of
rranfmiffion, fale, diligence, forfeiture, or téftament. It is ers
ther a redl ‘or a perfonal property:’ 1t ought éither to have
beeh the fubject of fervice or confirmation : It ouglit to have
been attachable by creditors; conveyable by difpofition ; an ob-
ject of prefeription pofitive or negative ; an eftate or interefty
fFalling under gifts of altimus hares, forfeittire, and efcheat. Au-
thors are often poor, and fome inftances ought to have appeared
SF their farréndering their ideas in a eeffio bornorumr. The defenders
have in vain endeavoured to' find this property in ‘fome onc or
other of thefe fhapesy 'They can’ difeover no veftige of it, exeept
now and then, that a royal patent, limited to a térm of years,
hds been conveyed by affighation or ‘teftamient. The eaf¢ may
be otherwife in England ; but eertain it is,” that - no’ fueh exil=
rence is to be found in any part of the law or practice of Seot~
fand. BONG B Bk
An opition of the late Mr. York, obtained in the cafe of
Mrs. Ruddithan againft Rivibgtoty, ‘concerning 4 'violation of
her fight, under a patent obtaired by ‘her ‘deceafed hufband,
has been founded on by the purfuer in this caufe: ' "When thel
opinion is leoked into, it will'be found te ‘give 1o judgment
upon the common-law right even it Brgland, far lels in Scot-
land, but only to point out  the“éaficlt methiod of applying for
redrefs againft an Fngliflt boskiclter, "viz. by ' bilk ‘in Chandery’
for an injunéion : And it fets out with' fayind, that' Mrs.
Ruddiman’s right depends on the law of Seorland,’ wheve M.
Kuddiman lived and died. * So far the opinion will be adnitéed’
to be npplicahle to this cafe. As not‘only ‘the defetiders lhive,
But the adtion is brought in Scotland, ' the' law ‘of 'Seotland’
muft’ undoubtedly Be the rile herce; antl’ they cafinot, “with'
fubmiflion, conceive a propofition more cledr; ‘than that the law
- K of
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Canterbury and York, the Bithop of London, the Chancellors of
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of Scotland rcjects the idea of an exclufive right, after publica-
tion. F e |

III. The next queftion is, Whether the a@® of Queen Anne
made any alteration upon our law favourable to the purfuer’s
elaim? This act took its rife from a petition of the London
booklellers ; and, by way of introduétion to the ftatote, it may.
be proper to enquire, what were the rights claimed or exercifed.
by the Stationew’s Company of London prior to that period, and,
what ‘may have been their views in applying for a new law.

The liberty of the prefs, or, as Milton ealls it; the liberty of un-
licenfed  printing, was invaded in England: much about the fame-
time that it was i Scotland, and from the fame. caufes..

It has alreadyibeen, faid, that -the firlt  printers carried on:
their bulinefs as a lawful employment, without any patent or li-
cence. = Caxton’s title pages never bear cum privilegio, but only:
thefe humble words :. ¢ Imprinted by me fimple man Willtam.
¢ Caxton.’ ' - | 1

In 1539 injundtions were iffired, in the King’s' name; againft
importing books from abroad without examination of.the Kingor
his coungil (or fome perfon appointed), particylarly. Englith books.
or printing, publifhing,” and felling 'within the realm, ‘Englifh.
books of Scripture, without,examination by the King’s High-
nefs, or one of his council, or one Bithop whofe name wag. to'
be exprefled.. ' . M - 1985 et

In 1555, there was a proclamation by Philip and Mary:
againft, importing hevetical:and [editious books, fpecifying the
books of all.the great reformers.of Europe,. Englifh and foreigns
‘T'his .wasg faid to be founded on.a. ftatute of Henry IVth. for re~
prefling herefies.. i | 41 1
- In 1556, the firft echarter was granted to the ftationers com--
pany, requiring all.printers to be of, that company, and giving.
power of {earch and feizure, in. refpect of all books printed or:
flamped contrary to the form.of any flatute or proclamation.
A 1559, additional injunttions were publithed againft here~
tical and feditious books, requiring in the firft inftance, previous
to the printing or publifhing of any books, the licence of the:
Queen. in writing, or of fix. privy counfellors, the Archbifhops of.

the twvo Univerfities, the Bifthop, (being Ordinary,) and the Arch-
deaton, orany two of them, the Ordinary of the place being -
one.
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oties  As to pamphlets,  plays and ballads, (wherein regard was
vo be had, that nothing be feditious, heretical, or unfeemly for
€hriftian ears, ) fuch writings were turned over to be licenfed by~
the commithioners. of ecclefiaftical caufes. ’

This. was the firft general regulation for licenfing in England,
and as it lowed from: the royal autherity, fo it appears that ma-
ny unconftitutional proecedings, with regard to. printing; were
énforeed from time to time by ordinances of the Srar Chamber
and that the ftationer’s company was encouraged and-{upportect
as a creaturé of the crown, and ufed asan engine for promoting
thofe arbitrary meafures..

Nothing indeed could be more ridiculous than fome of the
patents that were given,  Thus, Chriftopher Saxton having re-
prefented’ to Queen Elifabeth that he had travelled over divers:
parts of England, and made pleafant maps thereof, and intend-
ded to travel ftill' more, a patent was obtained by him from her:
Majefty, during ten years, to make as many pleafant maps, as
to him {hould feem: meet, and forbidding all her'loving fubjects
to do the: fame.  Another man got the liberty of printing ¢ ‘alk.
¢ forts of things that are, may,. or fhall-be printed on one fide
¢ of a fheet, -provided the other fide be white paper :

The Stationers-Company pretended to various exclufive privi+
lediges, and® they had’ letters- patent from the crown, giving
them temporary rights to the fole printing and publifhing ecr
tain books. They had likewife regulations- and agreements a<
mong themfelves; by which any member of the corperation who
cliimed a right of printing any particular book by pateat or o<
therwif¢, was to enter the-fame in the regifter of the company,’
and’ thie other members were not to. encroach upor the right or
priviledge-thus-claimed. By degrees: the entry in-this regilter-
book of the company became a criterion or mark by. which the
iindividaals of the company regulated queftions among them-
fe ves, buat which could be of no avail.as to others..

§oon-after the Reftoration, a general licenfing a&t was pafled,
(1662, cap: 33:) ‘entitled, ¢ An: aét for preventing abules ins

printing (editious, treafonable, and unlicenfed books and:
pamphlets; and. for regulating of printing and piiatiag prel#
fes.” By this ftatute it was-enaéted, ‘ ‘That no private per-
(on whatfoever fhall‘at any time hereafter, print, or caule tor

be printed, any book or pamphlet whatfoever, unlefs the fame:
¢ hoolk.
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¢ book or pamphlet, together with all and ' every the titles, e-
¢ piftles, prefaces, procms, preambles, introductions, tables,
« dedications, and other matters and things thereunto annexed,
be firlt entered in the book of the regifler of the Company of Stationers of
London,” (except acts of parlia‘fnent, and fome others) ; ‘ and un-
lefs the fame book and pamphlet, and alfo all and every the
(aid titles, &ec. fhall be firft lawfully licenfed and authorifed
to be printed, by fuch perfon or perfons only as fhall be con-
ftituted and appointed to licenfe the fame:’ That is, that all
books concerning the common laws of the realm, be printed by
the fpecial allowance of the Lord Chancellor, or Lord Keeper of
the great feal of England, Lords Chief Juftices, and Lord Chief
Baron, or one or more of them, or by their appointments ; all
books of hiftory, or other books concerning the ftate, by the
principal fecretaries of flate ; all books concerning heraldry by
the Earl Marfhal, &c. ¢ And all other books to be imprinted or
¢« reprinted, whether of divinity, phyfie, philofophy, or what-
foever fcience or art, fhall be firfk licenfed and allowed by the
Lord Archbifhop of Canterbury, and Lord Bifhop of Lioudon
for the time being, or one of them; or by their or one of their
appointments, or by either of the Chancellors or Vice-chaneel-
lors, of either of the univerfities of the realm for the time be-
ing : Provided always, that the faid Chanecéllors or'Vice-chan~
cellors of either of the fdid univerfities, fhall only licenfe fuch
books as are to be imprinted or reprinted within the limits of
the faid univerfities refpectively, but not in London or elle-
where, not meddling either with books of common laws, or mat-
ters of flate or govérnment, nor any boek or books, the right
of printing whereof doth folely or properly belong to any particulac
perfon or perfons,  without his or their confent firft obtained
in that bchalf.’ - ~ -
Thefe laft words are taken hold of as implying a copy-right
in authors at commen law. But thact this was not- meant, ap-
-pears from an. after claufe of the acty in which the rights of in-
dividuals are more fully explained-and faved, in thele words.:
« And be: it further enaled, That no perfon.or perfouns fhall,
¢ within this kingdom, or elféwhere, imprint, or caufe to be
« imprinted, nor fhall 'import or bring in, on caule, to be im-
%« ported into this kingdom, from or eut of any other his.Majel-
“ ty's dominions, nor from any other parts beyond the feas,.
¢ any
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¢ apy copy on copics, hopk dr: books, o part of - any. book or
« books, or forms of: blank bills or indentures for any. of his - !
& Majefty’s iflands, printéd beyond, the feas, orellewhere, which
« any perfon or perfons by force or virtune of any lesters patent
& granted or- affigned,- ar.which fhall hereafter be granted or al-
¢ figned to him or.them; or (where the fame are not granted by
« lewers patent;) by: foree, or victue of any eotry or entrics
¢ thereof; duly made, or to be made, in the regifter-boak of the
¢ faid Company of Stationcrs, ox in the regifler-book of either of the
s yniver fities refpectively, have or fhall have the righs, privilege,
« authority or allowance, folely to print without the counfent of
< the owner or owners of fuch bookior books, copy or copies, form
< or forms, of fuch blank bills, nor (hall bind, ftitch, or put to
¢ fale, any fuch book; ar books, or part of any book or books,
¢ form or forms, withoit the like confent, upon pain of lois
« and forfeiture of the fame, and of being procecded againdt as
< an-offender againft this prefent act,” &ev | .

- Iwis plain.that the rights here meant tg be protecled are thofe
conferred by fpecial privilege, either to individuals or,to uni-
vérfities, or thofe tights whi¢h the ftationers claimed in queftions
with-one another by virtu¢ of entries in their regifter-book. = -
This appears to be the firft tatutein which any potice is taken

of the regifter of Srationer’s Hall, and it does not contain the leaft
infinnation of a property in all authois at commen law... On
‘the contrary, one claufe of the a@t fays, that printing 1s ¢ an
¢ ant and manufadture of the kingdom,’ and the whole tenor of
it fuppofes, that every perfon is entitled to.print and. publifb,
anleld in fo far as reftrained by the flatute iuelf;, or by {pecial

exclufive privileges belonging to individuals, « -« .. oy
This at was only to centife .in force: for a limited time,

which was renewed afterwards, ‘hut finally expired in 1694-

From the rules and ordinances of the Stationer’s Company, it

4is cleary that they themfolves did noti entertain the idea of a li-

terany property in aunthors at-comman law. Py

. Thus, at an aflembly of thé mafter and wardens, &c. of the
{faid Company, upon the 15th Auguft 1681, it was, ner alia,
relolved 1 ¢ And whereas feveral members of this Company have
« great part ‘of their eftates in copies ; ang by ancient  u/age of
-« this Company, when any book or copy is .duly entered in the
- pegiftertbook of this Company, to apy memher or members of
L ¢ this
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“this Company, fuch perfon to whom fuch entry is made, is,
“and always hath been reputed and taken 1o be propricror  of fuch

book or copy, and ought to have the fole printing thereof, which

‘privilege and intereft 'is now of late ofzen violated and abuled.

It is therefore ordained, That where any entry or entries, is, or °
are, ‘or bereafier fhall be duly made of any book or copy in the /faid
regifter-book of this Company, by or for any member or mem-
bers of this Company; that in {uch cale, if any other member or
members of this Company fhall thereatter, without the licenfe or
confent of fuch member or'members ot this Company, for
whom fuch entry is duly made in the regifter-book of this
Company, or his or their aflignee or atligns, print, or caufe to
be printed, import, &e.' any fuch copy or copies, book  or
books, &ec. or fhall fell, ' bind, flitch, or expofe the fame, or
any part ‘or parts thereof, to fale, that then fuch member and
members fo offending, fhall forfeir to the mafters, and keepers
or wardens, and commonalty of the myftery or art of Station-
ers of the city of London, the fum of rwelve pence for every.
fuch' copy eor copies,” &e.

By ‘another article, ¢ Whereas his moft Excellent Majefty,
King Charles H. that nowis, by his letters patents under the
oreat feal of England; bearing date the rith day of October,
in the 18th year of his reigw, did grant unto the mafter; and
keepers or wardens, and comimonalty of ‘the: myltery or 'avt

“ of Statioriers of the city of Lendon, and their fucceflors, li-

cenfe, authority, and. privilege onlyto print, uttér, and fell
the feveral books therein to-them: particularly mentioned, for

‘a térm of years yet'in being ;. It'is' therefore “ordained; that

if any member or members  of this Company fhall hereafier, during
the contimnanée of the term: i the foref aid 'letters: parents granted,
without the licenfe or conleat of the faid mafters, and keepers
or wardens, and commonalty of the myftery. or art of Stationers.

" of the- city of London, imprint, -or caufe to-be imprinted, or
- import, &c. any {uch:book or booksy orput ro fale, contrary
‘hereto ;- then fuch member fhall forfeit! tor the keeper or war--

dens, &e. for every fuch book, twelve pence.’
And by another article, it is ordained, ¢ That where the fole
printing of any copy or copies; ‘book or books, is already

« granted'to any member; or members of this Compaay, by any /er-

&

ters parents:of his now Majelty, or any of his Royal:predecef-
’ ¢ {ors,
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¢ fors, Kings, or Queens of this realm ; or wliere tlie printing
¢« of any copy or copies, book or books, is by any leiters patents
¢ granted’ to any perfon or perfons, not being a mcmber or
¢ members of this Company, to his and their own ufe ; or whea
« the printing of any copy or copies hereafter fhall be granted by
¢ his now Majefty, or any of bis Royal fucceffors, to any member or
. members of this Company; to: his and their own ufe ; or (uch-
¢ Jerters patents fhall be duly and legally afligned to any member
« or members of this:Company, to his-and. their own ufe: Then,
¢ if any other member or members of this Compauny, (hall; with-
¢ out the licenfe or confent of fuch owner or owners, of the ex-
¢. ecutor or adminiftrator of fuch.owner or owners (being a michs-
¢ ber or members of (bis Company) ot fuch copy, or book, &c. print,
¢ or caufé to be printed, or import, or put to fale, any copy,.&e..
¢ fuch member fliall forfeit twelve pence to the Company for
¢ every fuch book.’

Thefe regulations feem to point out,. what was the fenfe of the
Scationers Company, with refpect to cthis matter.. The. firft ar-
ticle ‘above recited, does not pretend!that there wasany fuch:
thing as a common-law property, but is founded on.a fuppoled
ufage amang themfelves 5 by which, when any boek is: entered in
the regifter of the Coinpany,. as belonging to any particular
member, the book is reputed to-be his: property,. and the other
members oblige themfelves not to-interfere with him in it, though:
they often violate this -obligation ;. and therefore, by privase: cou-
cert among themfelves, they agree that they fhall not encroach
on. one anothers rights, eftablithed: in: this: manncr;. by the
rules-of-the Company.. The other two articles exprefsly acknow-
ledge the-Koyal-letters.and .patents, to be the fole foundation of
any exclufive-privilege belonging. either to the Company in ge-
neral, or toindividuals..

Thus matters ftood ‘when: the actof Queen Anne was applied
fors;-and it is material.to attend to the proceedings on that.oc-
cafion..

Upon-examining ther Journals-of the Houfe of Commons, it

“appears, that;.on the 12th, December, 1709, * A petition of
« Henry Mortlocks &res on behalf of themfelves, and other book- v ¢
« fellers and printers . i1 .and about: the city of London, and . elfe- p. 240,
¢/ where, was prefented to the Houfe and 'read ; fetting forth,

- . That.it has been the conflant ufage fo the writers of books,

¢ to2
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< to fell their copies to bookfellers or printers, to the end they
¢ might hold thole copies as their property, and enjoy the profit
¢ of making and vending impreflions of them; yet divers pev-
¢ fons have of late invaded the properties of others, by reprint-
¢ ing feveral books without the conlent, and to the great inju-
¢ ry of the proprietors, evensto their utter ruin, and the dif-
¢ couragemcnt of all writers in: any uleful part.of learning:
¢ And praying, that leave may be given tobring in a bill, for /e-
¢ chring to them the property of books bought and ebtained by
¢ them.’ ﬂ

Here 1 is to be obferved, That the narrative or preamble of
this petition (which is to be confidered as the aflertion of the
book(ellers who prefented it) differs from the (obfumption, The
narrative does not alledge, that at common law authors or book-
fellers had any right of property; but only that there had been
an ufagze among them of purchafing books, ‘to be held as their
property: Which is'a plain acknowledgment by the petitioners
themfelves, that there was no real property, but enly fomething
which they had been pleafed to view -as a fort.of preperty, or
compare or liken to a property. But the fubfumption immedi-
ately infers from this, that they aétually had a property, entitled
to the protetion and aid of the law; whiclh, however artful, is
neither confiftent nor conclufive.

{t would ‘feem, That the view of the booklellers in- their
petition was, to be fecured in a perperual property of their
books, not a iremporary exclafive right. They had been pleal-
ed to figure vo themflelves, that an author, or the, perfon. to
“whom he fold his work ought to be confidered as the proprietar
of it.  Their own particular rules, and the boundaries fertled
with one another, had given birth to this idea, however adveric
to the true meaning of thofe very rules. They were diffident
however of the ftrength of commbon law to fuppert them in it;
and therefore they made this application to Parliament, hoping
to have the queftion decided in their favour: A queftion highly
intporeant to the London booklellers, who were in polleflien of
all the moft valuable books, but of little cenfeguence to au-
thors; and accordingly not oneaather jvins.in the application.

Leave having been given to bring in the bill, «r1th January

Vol. 16 [909, « Mr. Wortley, according to order, prelcated to the
P-24% 5 Houfe, A bill for the encouragement of learning, and for fes
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