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ALEXANDER DONALDSON and JOHN WOOD,
Bookfellers in EpinsurcH, and JAMES MEUROSE,
Book{eller in KiLmarNock, Delenders

AGAINST

Joun HinrtoN, Bookieller in I.ondon, and Atexanper
M¢Conoguie, Writer in Edinburgh; his Attorney, : Pur-
{uers. |

BOUT the year 1732 the reverend Mr. Thomas Stack-
houfe, vicar of Beenham, in the county of Berks,
publifhed a book, entitled, ¢ A new hiftory of  the
¢ holy Bible, from the beginning of the world to the
¢ eftablifhment-of Chriftianity, &ec.’ _
A fecond edition of this work was publithed by Stephen Auf- Y
tin, bookleller in London, who obtained a patent from his'Ma-
jelty in the following terms: . ¢ George, &e. - To dll to . whom:
¢ thefe prefents thall come, greeting: Whereas, our trufty and:
well-beloved Stephen Auftin, of our city of London, book-
Aeller, hath bumbly reprefented unto us, that he is now print- !
ing a fecand edition of a work, éntitled, A new biflory. of the i
‘holy Bible, from the beginning of the waorld -to ithe efteblifiment oft !
Chriftianity, wsth anfwers 1o moft of the controverred queflions, differta-
; A ¢ tions
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tions upon the mofl remarkable paflages, and a connelion of prophane
hiflory all aleng ; to which are added, notes' explaining difficult rexts,
recifying mifiranflations, and reconciling [eeming contradiions ; i
two volumes in folio; compiled and written by our trufty and
well-beloved Thomas Stackhoufe, mafter of arts, and viecar of
Heenham in our county of Berks: And whereas the faid Ste-
phen Auftin has informed us, that the faid work has been per-
fected with great labour, f{tudy, and expence, and that the
fole right and title of the copy of the faid work (as now pu-
blithing) is vefted in him, he has therefore prayed us to grant
unto him, the faid Stephen Auftin, our royal privilege and li-
cence for the fole printing, publifhing, and vending the faid
work for the term of fourteen years. We being gracioufly
inchined to give encouragement to all works that may be of
public ufe and benefit; and efpecially to thofe of this kind,
which tend fo much to the advancement of religion, and the
general good of mankind, are pleafed to condefcend to his
requeft, and do, by thefe prefents, (as far as may be agreeable
to the flatute in that cafe made and provided) grant to the faid Ste-
phen Auftin, his heirs, executors, adminiflrators and afligns,
our royal privilege and licence for the fole printing, publifh-
ing and vending the faid work, during the rerm of fourteen years,
to be computed from the date hereof, f{trictly prohibiting
and forbidding all our fubjects within our kingdoms, and
dominions, to reprint or abridge the fame, either in the like
or any other volume or volumes whatfoever, or to import, buy,
vend, utter, or diftribute any copies thereof reprinted beyond
the feas, during the aforefaid term of fourteen years; without
the confent or approbation of the faid Stephen' Auftin, his
heirs, executors, adminiftrators, and afligns, by writing un-
der his or their hands and feals firft had and obtained, as they
will anfwer the contrary at their peril: Whereof the commif-
{ioners and other officers of our cuftoms, the mafter, wardens,
and company of ftationers of London, and ‘all other officers
and minifters whom it may concern, are to take notice that
firi@ obedience be given to our pleafure herein fignified.
Given at our court of St. James’s the ﬂghth day nf January
1741-2, in the fifteenth year of our reign.’

This fecond edition appeared about the year 1744. |
Stephen
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Stephen Auftin executed a will, by which he appointed his Ma;r_rh 2c,
wife to be his fole executrix, and bequeathed to her his eitate dilsit

real and perfonal. _ |
klizabeth, the widow of Auftin, proved the will, and obtained January 24 1y
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adminitration of his effects. s |

Elizabeth afterwards married Jolin Hinton, the purfuer, and Avzvk 1o,
is now deceafed. o i

Mi. Stackhoufe, the author, died in October 1752,

About the end of the year 1765 Mr. Meurole compleated an
edition of Stackhoufe’s hiftory in fix volumes octavo, which he
liad frequently advertifed in the newfpapers for two years pre=
ceding ; during which time he was employed in printing and
publifhing the work in volumes,, without any challenge on the
part of Mr. Hinton..

Mr. Meurofe thinking there might poflibly be lefs demand for
that part of the work which related to the Old Teftament than
for thie: New-Teftament part, kept the two feparate, making in-
dexes for each, and printing more copies of the latter than of
the former: But afterwards finding, upon trial; that the whole
book went off equally well, he-agreed with Mr. Dounaldlon and
Mr. Wood, to-reprint and publith fo many copies of the firft
four volumes, (being the Old-Teftament part) as, joined'to the
copies remaining of the two laft, would make compleat iets..
This was done in 176%7; when the book was adveruied: as for-
merly, and ftill no complaint made..

No. earlier than 1770, Mr: Hinton without any previous no-
tice, was pleafed to bring this action before the Court of Seffion;
concluding againft the defenders for reftitution-and damages, on:
account of afuppofed violation of his properzy, by printing and
publithing faid work. He did not pretend to lay bis claim up-
on the patent, then confefledly at an end, or upon the f{latute
of Queen Anne, which was likewife out of the queftion ; but he:
endeavoured to maintain the conclufions of his action upon the
footing of a common-law property in authors, independent of {ta-
tute, or of {pecial grant.

The caufe having come before Lord Coalfton, Ordinary, the h:
defenders moved an objection to the title ;- thar, {uppofing the: gl
exiftenee of fuch a right in authors and their heirs or afligns,.
the” purfuer in this cafe had produced no fufficient evidence of

his;
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his being either: the heir or affignee of the anthor. To which
it was anfwered, that the author having wmade over his copy-
right to Auftin, the aflignee, and Aultin having conveyed  his
- whole effects by teftament in favour of his wite, the {fame pafled
qure mariti to Mr. Hinton, the fecond hufband of Auflin’s wi-
dow ;. and confequently this property, if it did at all exift, was
now in the purfuer. The Lord Ordinary was of this opinion,
and the objeétion to the title having been over-ruled, his Lord-
{hip: took the caufe to report upon the merits, and ordered in-
formations ; in obedience to which, this is humbly offered for
the defenders. |

In general.they are to maintain, That the law of thig
country acknowledges no perpetual monopoly in authors, or, in
other words, no relerved exclufive right to their works after pu-
blication, fuch as hath of late been contended for, under the
name of lizerary property.

The fubject is copious, and has of late been much handled,
The defenders. would encroach greatly too far on the patience of
your Lordfhips, were they to {tate every thing that has been
wrote and faid upon it. . The plan which they propofe, is,

I. To inquire into the nature of this fpecies of property
claimed by authors, or rather by bookiellers ; and to fhow,
that it is not founded in the general principles of Jaw ; that it
is not.confonant to reafon: and that neither the intereft of fo-
ci¢ty, the advantage of authors themfelves, nor any confideray
tion of expediency or police, are concerned in eftablithing fuch
a property.

II. To examine how far it is a fpecies of property acknows
ledged by the common law of Scotland, independent of fpecial pri-
vilege and.of the act of Queen, Anne: Under which head, the
defenders expect to {atisfy your Lordihips, that. it .is fupported
by no authorities or precedents with us ; by no cuftom; by no
circumftance tending to fhow that fuch a property ever exifted
in Scotland. 210, _ _

III. To confider the aét of Queen Anne, with its effet upon
this queftion. |

IV. With great deference, tb fubmita few obfervations on the,
law of England, which is faid to ftand in favour of the exclufive

right of authors, | RPN o
V. Shortly
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V. Shortly ‘to. bring under view thofe fpceial circumftances of
the prelent cale, which may have an influence upon the queftion.

I. The aflertors of flizerary. property define it to be, ¢ A right
¢ which the author of any work has in the combination of ideas
¢ pruduccd by himfelf, and of which his book is compofed.” It
is not merely a property in the manufeript, which is a tangible
fubftance, capable of pofleflion ; but they are pleafed to figure
fomethinyg incorporeal and invifible, in which that fort of right,
called literary property, confifts. It is a right to the doctrine
contained in the book ; to a fet of ideas, or modes of thinking,
communicated by words and fentences:; and which carries
along with it the fole privilege and power of difpofal even after
publication: _

This incorporeal right, detached from any phyfical exiftence,

I. Nature
“of literary

property.

they exprefs by the word copy, or copy-right ; and the benefit at-

tending it when fold, they call copy-money.  The technical terms
here ufed, are of modern invention; and when we enquire into
the nature of the fubjecl to which they are applied, we find no-
thing real im it, nothing to which the charalter of properry can
either in Janguage or in reafon be affixed.

A man who puts his thoughts into writing, or who prints
them, may keep hold of the volumes, and call them his pro-

perty : But this will not anfwer the purpefe of thofe who con-:

tend for literary property, without fuppoling the matter of the

book, or the ideas and compofition, to be the foundation of an-:

other kind of property, independent of the materials ; and this
property we muft figure to be of fuch a nature, that it. can fub-
{ift and be retained by a pofleffion of the mind, after the fubject
of it is given away, and put under the power of others. Their
pofition is, That though the author difpofes of his édition; and
makes his work patent and public to the whole world, he never-
thelefs referves to himfelf a property in the literary compofitian,
whereby he alone has the power of regulating all future publica-
tions, and of reftraining others from tranferibing or reprinting
his work. e “

The {malleft confideration will fhow, that the word properety is
here moft erroncoufly ufed. ~1f jt be any thing at’all, itv.is not

a_properry, but a monepoly, or right of prohibiting. others frony
doing what otherwite would be competent to them. Property:

b is
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property given by Puffendorff, Grotius,
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s defined to be, furin re; and there canbe no property withoute
a-fubjet or corpus, to which it refers. Neither the definitions of”
and other writers, nor the
modes of acquiring it, do at all apply to this metaphyfical righc
which an author is fuppofed to have in his ‘ideas after publica-
tion.  Sueh a right.is not capable of occupancy, of acceffion,
af tradition ; nor is it the objeét of any vifible pofleffion. Ideas,
whether remaining in the mind, or exprefled and publifhed b
word or writing, cannot be deemed property in a civil or legal
fenfe.. They are indeed proper to the perfon who ¢onceived thofe-
wdeas ;3 but when they are called his property, it muft be meta-
phorically, and not in.a ftri¢t fenfe.
Befides, it has been well obferved by writers on this fubjeét,.
Lhat all men whofe fenfations are equally well ordered: ought
to have the fime perceptions. It will be extremely difficule
therefore to afvertain whofe ideas they originally were, or to fay-
that they are proper to one man more tham to another. AJJ that
¢an be faid of the matter is, That an ingenious-and {peculative
man improves his intelleGtual powers more, and makes a'better-
ule of them than his neighbeurs., But this eannot come under-
the denomination of properry, any more than the circumffance

- of one man’s blood circulating fatter than another’s, or of being:

more expert in walking, riding, or fencing.

- If by the word progersy is meant, Fhat fuch a-man s the author
of fuch a work, i. . that the work is the refult of his Fabour
and ingenuity, in arranging a fer of ideas, putting’ them into
writing, and: caufling them to be printed and publithed’; all'this
may be very true, and: fo far the auther* may be faid to be pro-
prietor. -Bur this is-a definition which will be of no avail in the
prefent queftion; it is merely a metaphorical properry, and an abu-
five fignification: of the word. '

It may likewife be admitted, witheut Kurt to the argament,
that by publicatién the ‘author “is- nor divefled of this fpecies
of property.  He {lil remains: entitled to the character of au-
thor ; he has a right to all the fame arifing from that cha-
racter ; and if any perfon attempts to rob him® of that fame,
for example, by denying that he is the author ; ' fuch perfon
is guilty of an‘injury and lable to juft cenfure though whe-
ther ‘even-this offence would be a@ionable before a court of com-

maon
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mon law, .is far frem being-clear. < A ftory istold of one Simon
Marius, a German, refiding; at . Paduva, who having tranflated
inco Latin a book publifhed the year before by Galilzo, caufed
his difciple Capra to print it as his own. Galilzo complained of
this to the Reformers of the univerfity of Padua, who very
juftly ordered Capra’s book to be fupprefled, and give fatistac-
tion. to Galilzo for the injury done him againft the laws. of print=
ing. 1t is plain,. that the offence here confifted in the attempt
to rob the author of his fame, by printing the book under a
falle name ;. for as Marius was the tranflator of it, he had clear=
lv a title ta publifh his tranflation, even.according to the mo-
dern ideas of literary property,. had he done it fairly, and pub--
lithed. it as the work. of. Galilzo. - It appears.too,. that the com-
plaint was made, not to a court of common law; but toran ex-
traordinary jurifdi&ion, erected for the purpole of regulating
fuch matters, and.of inquiring into-literary frands. Such lite
vary thefts are cominitted, every day, and are known by the
mames of piracy and plagiarifm ;. however contrary to good man-
ners, it may be doubted if they are cognizable in. courts of
gommon, law.. ;

But the prefént queftion is,. Whether,. after an author has
publithed his work, he relerves a property. in-it, whereby bhe can
reftrain all other men.from tranferibing, prionting,. or muliply-
ing copies of. this work, which, falls.into: their hands, no injury
being done to his charaéer as author of the work, which: may afs
ford him any perfonal: ground of: complaint? The gueftion 1
(hort is,, Whether he has a retained properzy in the words, fenti-
ments,. and. compofition,. after having prefented them.to the
public ;- or if, enithe contrary, by the very aét of publication,
he does not make them.common e e

That he does make them common; and putiit in the.powerof
all mankind to.copy, tranfcribe,. and print them at pleafure, is,
with fubmiffion, a felf-evident, propofition. He can have no hold!
of the fentiments which he has. publifhed ; he throws-them inta:
the common flock ;, he quits.the pofleffion of his ideas, and allows.
every perfon to make of them what ufe he thinks proper. In.cer-
tain cafes, the law acknowledges a poffeffio animi ;. but here. no
fuch mental: pofleffion can be figured :. For the very. purpele of
publication is, to communicate the pofle(lion. toall mankind ;.
and. this iz the natural and neceffary confequence of the act..

“ [N
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¢ In vain (fays Paffendorff) would we appropriate to ourfelves
¢ thofe things which others can' enjoy ‘without our confent,
and>without our being in a condition to hinder them in any
{hape.’

By pubhfhmg, whether gratis or for a valuable eonfideration;
the author gives his fentiments and doétrine to the world atg
large ;' and there are not rermini babiles for fuppofing that he ftill
retains a power and contrel over them. If a proprietor of land
gives off a road te the public, he cannot afterwards obftruét
that road, or hinder the public from ufing it.  When an author
is out of pofleflion, by publithing his work, he cannot f{till
have ‘a jus i1 re, or fuch'dominion over it as to limit the ufe of
thofe who came’ lawfully into -the pofleflion of > what he has
publifthed. -

The purfaer fays, ¢ That property in its jult fenfe comipre-
hends the intereit of a party in any thing which is capable
¢ of ownerfhip, whether corporeal or incorporeal, fuch as his
< life, his labour, or his fame, and that the common law means
¢ to fecure to him 'whatever he has a juft right to hold and en-
¢ joy, or whatever cannot be violated, confiftently 'with the
¢ pes ace atid “happinefs” of mankind, and that every man’s feel-
¢ ings caw ealily diftinguith what falls under  this idea.” It i
further obferved, ¢ that. ‘the  definitions of property given by
¢ Grotins and other lawyers, are'not adapted to the prefent
“ {latre of fociety.’

But it is plain, that the defcriptions of propernty here fubfti-
tuted, in place of thofe whieh have wniformly ‘been adopted by
lawyeis, both antient and medern, are by mucly too lax and in-
definiite. T this way, every-{ort of right, whether real or other-
wife, whether connetted with a corporeal fubjeét, or merely ari-
fing from contradt, or founded in the ftate of perfons, and in the
duties which men owe to one another in fociety : All thefe, ac-
cording to the purfuer’s definition, muft come under the idea
of property s fo that if he has children, he miay fay that he has
a property in the obedience which ‘they owe him :—If he has
a wifey the conjugal duties are his property:—If a certain privi-
leze is given him: by law, or by grant, of doing a particular
thing, or of hindering others from doing it, this he may like-
w#ﬁ call l’ua praperty In fhort; every right whatever may be
bruught

i
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b_i'n.u‘g11t'under.tliis'gf:'n'erial deniomifiation; aod every legal and
Known' diffinction of terms muft’ Be' given  up, in ordér to ‘ah-
{wer the purfuer’s hyfﬁnrh':;ﬁé-., " : r

But after.all, fuppofing. his. atgument werc founded in the”

}irnprie'tjr of language, and in the ju[’c*ﬁ'gniﬁcatinn of 'the words
ufed by him, it would ftill remain to prove his right of ownerfhip,
which muft mean an exclufive right, in, a fubjet not under his’
power, Viz. 2 literary compofition, which he himfelf' has com-
municated to all’ mankind by publication. = He neither has the'
pofleflion, nor enjoys the nfe of it, except in common with o-
ther men. How then can he exercife this pretended property,’
or upon what foundation docs it reft? |
~The difficulties of a retained ownerfbip in a publifhed com-’
pofition, are fo great and (0 'obvious, that the aflertors of Iite-
rary property have been driven to {uppofe, that there is fome
implied contrad in the act of publication, by which it is under-
flood, that only a limited ufe is conveyed; and that parchafers
are not to multiply copies for their own benefit.  But if there
i§ fuch an implied ‘contract in the naturé’ of the tranfa&ion, 1t
mafk be juris gentium, it ought to obtain every where, and we
would have feen. it eftablithed and enforced in all ages, at leaft
fince the invention of printing. On thie contrary, no mnotice
has ever been taken, either by lawyers or by authors, of any
{uch contract 3. no a&ion, has ever been {ued "upon it; and at
this day, it would found very trange in the courts of France,
Holland, or other countries, were an’ Englifh author to fue for
breach of contract on account of his”works being ‘republithed
there by perfons who never had any contfa® with him. =

\When an author, .or bookfellér, fells a  printed copy of his’
book, he doesnot ftipulate with the purchafer that hie (Hall 'only*
make this or that ule of it ; and, .in parthﬂﬂmﬂ thdat he fhall not’
cranfcribe, or multiply copies.  No title-page ‘ever bore, "that
the book was fold upon condition that the puréhafer fhould not
write or prifit it over again. No bargdin of ‘this kind evér way
qxpueﬂ%d,-' and none can be implied, as the pufchafe'is made’
without any refervation; and it* would é‘“aghinﬁ the common’
principles-of law, as well as public good, to liniit the purchafer’s:
right by implication. ‘The diffufion: of learning’ is, 4 toatter “of
general concern ; and it might be'a méans of oblrd&@ing this; if
| : C any
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any perfon who has bona fide acquired as his own property either
a written or printed copy of a book, might not tranfcribe, print
and circulate fuch book at his pleafure. A prohibition to mul-
tiply copies can no more be inferred, than a prohibition to lend
to a friend, or to keep a circulating library ; by which, as well
as by multiplying, the profits of the firft publifher may be a-
bridged.

. The purfuer fays, why fhould- an author forfeit the right
of printing his own work, by the firft publication ? and why
fhould 1t be ﬁlppﬂf‘cd, that when one purchafes a printed co-
py of a book for a few thillings, he has thereby acquired the
right of rf:pri:uing and felling that work? The anliver has alrea-
ddy been given. The author forfeits no right which be conld
poflibly retain, and the purchafer of the book is entitled to be-
flow his labour upon it, cither by copying, printing, or in any
other ﬁlape he thinks proper, unlefs reftrained by {pecial autho-
rity ; in the fame way as the purchaler of a table or achair is
at liberty to make as many other tables cr chairs exactly fimilar
to it as he fhall think fit, either for his own ufe, or for felling
to others.

So far from being againft the nature of the tranfactien, it is
plain, that fuch mulupllcauun is moft agrecable to it; nay, is
the very thing which every author muft be fuppofed to have in
view by the alt of public:tion. For every "author who brings.
forth his fentiments into the world, muft be undetitood to mean,,
that thofe fentiments fhould be prnpagutcd and therefore the
perlun who is moft affiting to him in this, by multiplying co-
pies, is the perfon to whom the author is, or ought to be, moft
nbhged He does him the greateft of all favours, by diftribut-
ing his work, and cnniequemly (preading his fame. Thisis the
true light in which the matter ought to be viewed by authors :
For as to the paltry confideration of copy-money, (the late in-
vention, not of authors, but of bookflellers), it is plain, that
whatever an author may be entitled to upon the firft publication,
he has no foundation in reafon, or in the nature of the thing,
to expect that this fhould be repeated, after the book is no lon-
ger under bis power.

It was faid, that a literary compofition does certainly remain

under the fole dominion of the author, till ‘he thinks proper to
publifhe

¢
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publifh it; and if fo, why fhpuld he lofe this property by the
act of publication ?

The diftinétion is extremely obvious. Before publication, he
has the manufcript in his pocket; he may exclude all others
from feeing it, or may throw it into the fire. The manufcript
ts as much his property as a table, or a chair, or any move-
able belonging to him. Of courfe the fentiments and doctrine,
which are only to be found, either in his own head, or'in the
manufcript, muft be under his power, being not communicated
to others. FEven after publication, the original writing may
continue under his power; and any perfon who opens his ca-
binet, and takes it away, may be punifhed as a felon. But the
author’s dominion over the fentiments and compofition is at
an end by the publication ; it could not in nature fubfift any
longer. »

The author may avail himfelf as much as he pleafes of the
property of his manufcript ; but it is denied that he has any
property in the ideas thereby conveyed, further than that he could
have retained them in his mind; or, when formed into a literary
compofition, could have (hut up this in his cabinet; which no
more conftitutes him the proprictor of the compofition, confider-
ing it as an ‘ntelle@ual conception, than a man can be faid to
be propricror of a good thought, or of a witty faying. He 1s the:
author of it, but not the proprictor ; and as foon as he divulges it
tothe world, he gives up his words and thoughts to the public ;.
he cannot poflibly recall them, nor can he hinder any perfon
from repeating and fpreading them at pleafure. It is inaccurate
to {ay, that the author lofes his property by publication: He on-
Iy makes his. ideas common ;: he delivers’ his ‘compofition to the
public; and puts it in the power of every individual who gets
this publication inte his hand, to  make any ufe of it he fhalll
think proper. There is only one cafe in'which it can be figur-
ed that an author retains the exclufive enjoyment of' his ideas,
after having 'publifhed'them, viz. if 1ie writes'in- an unknown:
language, or character invented by himfelf, ‘and which he alorie:
can decypher.. Ar the fame time even there, fuppoling any
pcrfnn sto whofe hands the ‘book has come, fhould take a fancy
ro reprint it;. what power has the author to:hinderhim?

' ' * ' id ik Allowing®
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Allowing that the word property counld, in-the ftricteft fenfe,.
be applied to this fort of incorporeal effence: called compofition,.
where s the, difficuley in fuppofing, that, before publication,
this property remains with. the author; and that, after publica-
tion, it becomes communicated to thofe who purchafe his book ?
Take the cafe of a man who deals in horfes, and who has a
ftud for, the purpofe of breeding. « This, man may keep the
whole: produce to himfelf, without {ale or communication to any,
perfon; but if he choofes to do_the contrary,. is it not plain, that
every perfon who buys from him, muft have the power of mul-
tiplying the breed, unlels {pecially reftrained by law, or paction?
The fame thing holds with regard to the inventor of a machine,
the raifer of a new {pecies of  grain,. the difcoverer of a noftrum,
or of any fecret. art, In alkf{uch cafes, the aét, of publication
muft make an effential difference: and why it fhould not. make
the fame difference in the article ot bocks, the defenders cannot
{ce. While the:inventor retains his dilcovery to himfelf, or the
author, his ideas; it is plain that none other.can interfere in the
ule or practice of what is known to none but him; but when
the feeret is, once difcovered, and the ideas are publifhed, every
perfon is at liberty to take benefit from them, where no lawful
impediment occurs,

It was: faid, That literary property was attended with the ef-

fential qualifications of other. property ; for, that it was uleful to
mankind, :and was capable of having its pofleflion: afcertained.
- If by this it is meant, That the publithing books is ufeful to
mankind, the defenders fhall not difpute the propofition: But
they cannot admit, that a referved exclufive property after publi-
cation, wounld either;be ufeful to mankind, or eafily alcertained
b}’ Pﬂﬂhmﬂnﬂ- L L 15 4 ; :

If there be fich a property, it is of all-others the moft whimfi-
cal: For it may be taken away entirely from the owner, by only
adding a little to it, or improying it; for example, by repub-
lilhing: with notes, or,tranflating it intorawother language, or
making a few aleerations here and there, 4till preferving the fub-
{tance of the ideas. , e

Further: = If it be apropenty, it.is fingular in this, that no
creditor ever attached, it, nor is.it.capable of being attached.: For
one ofthe great arguments ufed in favour of a referved right in
the author, is, That it is fic he fhould judge when to publifh, and

when
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when not; that he fhould not only chufe the time, but the
manner of the publication ; how many and what volumes ;
what type; and.to whole care he would truft the accuracy and
neatnels of the impreflion ;, in whoie bonefty he would confide,
not to put in additions, ¢»rc. At this rate, it becomes a res mcra
facultatis in the author, though he has once publifhed his work,
whether he will ever allow a fccond impreflion of it to be made
or not. All thefe things he, orthe perfon whom he trufts, moit
alone judge of : And therefore, though the argument fuppolcs
him to have a perpetual hereditary right in this literary compo-
fition, beneficial to himfelf, and exclufive of all others; yetit
is a right which no creditor can lay his hand upoun, becaufe inbe-
ret offibys of the author, or the perfon to whom he gives it,

__Suppole the author dies before publication, and the manu-
{cript 1s:found in his repofitories, the paper. may mno doubt be
confidered as executry ;. but how, is the property injthe compofition
to be dilpofed of ? If this is to yicld a perpetual revenue, or.to
be the fubject of future profits at every publication, it ought by
the law of Scatland to be accounted as herizage ; fo that here will
be a queltion pot cafily relolved between heir and executor.
And with relpet to creditors, it may be atked, can they force
the reprefentatives of the author to publifh and republith this
wotk, in ovder to enlarge the fund for.their payment ! Can they
arredl the ideas or adjudge them 2 Perhaps the author had ne
ifnu:ntiun to publifh this work ; ;pofiibly it comtains, fomething
criminal, or:-of a bad tendency, is.it in the power of icreditors,

by attaching the manufeript, o publifhit contrary to the will of

bis heirs, and thereby to bring infamy on the author’s name and
family 2 It may further be afked, whether the authov’s fon,. by
publifhing. his father’s manulcript, would fubjeét himfelf  in .a
pailive title ta creditors? Thele, and other diflicudties, would: re~
{ult from eftablifhing this imaginary propexty. .
 To fay, That a literary compofitonis of common .utility, and
therefore fu{ceptible of property, is quite  inconelufive. . Light
and air are of common utility ; and,yet no perlomever confider—
ed them as the {ubject of properiy, _

A more plaufible argument is, That.an author is juflly entit-
led to all the benefit arifing from the labour rof his mind ;. and:
that literary compofitions;being the produce of fuch labour, 11
wrong to interfere with him in reaping the profits of it.
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