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ALEXANDER DONALDSON and JOHN WOOD,
Bookfellers in EpinsurcH, and JAMES MEUROSE,
Book{eller in KiLmarNock, Delenders

AGAINST

Joun HinrtoN, Bookieller in I.ondon, and Atexanper
M¢Conoguie, Writer in Edinburgh; his Attorney, : Pur-
{uers. |

BOUT the year 1732 the reverend Mr. Thomas Stack-
houfe, vicar of Beenham, in the county of Berks,
publifhed a book, entitled, ¢ A new hiftory of  the
¢ holy Bible, from the beginning of the world to the
¢ eftablifhment-of Chriftianity, &ec.’ _
A fecond edition of this work was publithed by Stephen Auf- Y
tin, bookleller in London, who obtained a patent from his'Ma-
jelty in the following terms: . ¢ George, &e. - To dll to . whom:
¢ thefe prefents thall come, greeting: Whereas, our trufty and:
well-beloved Stephen Auftin, of our city of London, book-
Aeller, hath bumbly reprefented unto us, that he is now print- !
ing a fecand edition of a work, éntitled, A new biflory. of the i
‘holy Bible, from the beginning of the waorld -to ithe efteblifiment oft !
Chriftianity, wsth anfwers 1o moft of the controverred queflions, differta-
; A ¢ tions
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tions upon the mofl remarkable paflages, and a connelion of prophane
hiflory all aleng ; to which are added, notes' explaining difficult rexts,
recifying mifiranflations, and reconciling [eeming contradiions ; i
two volumes in folio; compiled and written by our trufty and
well-beloved Thomas Stackhoufe, mafter of arts, and viecar of
Heenham in our county of Berks: And whereas the faid Ste-
phen Auftin has informed us, that the faid work has been per-
fected with great labour, f{tudy, and expence, and that the
fole right and title of the copy of the faid work (as now pu-
blithing) is vefted in him, he has therefore prayed us to grant
unto him, the faid Stephen Auftin, our royal privilege and li-
cence for the fole printing, publifhing, and vending the faid
work for the term of fourteen years. We being gracioufly
inchined to give encouragement to all works that may be of
public ufe and benefit; and efpecially to thofe of this kind,
which tend fo much to the advancement of religion, and the
general good of mankind, are pleafed to condefcend to his
requeft, and do, by thefe prefents, (as far as may be agreeable
to the flatute in that cafe made and provided) grant to the faid Ste-
phen Auftin, his heirs, executors, adminiflrators and afligns,
our royal privilege and licence for the fole printing, publifh-
ing and vending the faid work, during the rerm of fourteen years,
to be computed from the date hereof, f{trictly prohibiting
and forbidding all our fubjects within our kingdoms, and
dominions, to reprint or abridge the fame, either in the like
or any other volume or volumes whatfoever, or to import, buy,
vend, utter, or diftribute any copies thereof reprinted beyond
the feas, during the aforefaid term of fourteen years; without
the confent or approbation of the faid Stephen' Auftin, his
heirs, executors, adminiftrators, and afligns, by writing un-
der his or their hands and feals firft had and obtained, as they
will anfwer the contrary at their peril: Whereof the commif-
{ioners and other officers of our cuftoms, the mafter, wardens,
and company of ftationers of London, and ‘all other officers
and minifters whom it may concern, are to take notice that
firi@ obedience be given to our pleafure herein fignified.
Given at our court of St. James’s the ﬂghth day nf January
1741-2, in the fifteenth year of our reign.’

This fecond edition appeared about the year 1744. |
Stephen
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Stephen Auftin executed a will, by which he appointed his Ma;r_rh 2c,
wife to be his fole executrix, and bequeathed to her his eitate dilsit

real and perfonal. _ |
klizabeth, the widow of Auftin, proved the will, and obtained January 24 1y
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adminitration of his effects. s |

Elizabeth afterwards married Jolin Hinton, the purfuer, and Avzvk 1o,
is now deceafed. o i

Mi. Stackhoufe, the author, died in October 1752,

About the end of the year 1765 Mr. Meurole compleated an
edition of Stackhoufe’s hiftory in fix volumes octavo, which he
liad frequently advertifed in the newfpapers for two years pre=
ceding ; during which time he was employed in printing and
publifhing the work in volumes,, without any challenge on the
part of Mr. Hinton..

Mr. Meurofe thinking there might poflibly be lefs demand for
that part of the work which related to the Old Teftament than
for thie: New-Teftament part, kept the two feparate, making in-
dexes for each, and printing more copies of the latter than of
the former: But afterwards finding, upon trial; that the whole
book went off equally well, he-agreed with Mr. Dounaldlon and
Mr. Wood, to-reprint and publith fo many copies of the firft
four volumes, (being the Old-Teftament part) as, joined'to the
copies remaining of the two laft, would make compleat iets..
This was done in 176%7; when the book was adveruied: as for-
merly, and ftill no complaint made..

No. earlier than 1770, Mr: Hinton without any previous no-
tice, was pleafed to bring this action before the Court of Seffion;
concluding againft the defenders for reftitution-and damages, on:
account of afuppofed violation of his properzy, by printing and
publithing faid work. He did not pretend to lay bis claim up-
on the patent, then confefledly at an end, or upon the f{latute
of Queen Anne, which was likewife out of the queftion ; but he:
endeavoured to maintain the conclufions of his action upon the
footing of a common-law property in authors, independent of {ta-
tute, or of {pecial grant.

The caufe having come before Lord Coalfton, Ordinary, the h:
defenders moved an objection to the title ;- thar, {uppofing the: gl
exiftenee of fuch a right in authors and their heirs or afligns,.
the” purfuer in this cafe had produced no fufficient evidence of

his;
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his being either: the heir or affignee of the anthor. To which
it was anfwered, that the author having wmade over his copy-
right to Auftin, the aflignee, and Aultin having conveyed  his
- whole effects by teftament in favour of his wite, the {fame pafled
qure mariti to Mr. Hinton, the fecond hufband of Auflin’s wi-
dow ;. and confequently this property, if it did at all exift, was
now in the purfuer. The Lord Ordinary was of this opinion,
and the objeétion to the title having been over-ruled, his Lord-
{hip: took the caufe to report upon the merits, and ordered in-
formations ; in obedience to which, this is humbly offered for
the defenders. |

In general.they are to maintain, That the law of thig
country acknowledges no perpetual monopoly in authors, or, in
other words, no relerved exclufive right to their works after pu-
blication, fuch as hath of late been contended for, under the
name of lizerary property.

The fubject is copious, and has of late been much handled,
The defenders. would encroach greatly too far on the patience of
your Lordfhips, were they to {tate every thing that has been
wrote and faid upon it. . The plan which they propofe, is,

I. To inquire into the nature of this fpecies of property
claimed by authors, or rather by bookiellers ; and to fhow,
that it is not founded in the general principles of Jaw ; that it
is not.confonant to reafon: and that neither the intereft of fo-
ci¢ty, the advantage of authors themfelves, nor any confideray
tion of expediency or police, are concerned in eftablithing fuch
a property.

II. To examine how far it is a fpecies of property acknows
ledged by the common law of Scotland, independent of fpecial pri-
vilege and.of the act of Queen, Anne: Under which head, the
defenders expect to {atisfy your Lordihips, that. it .is fupported
by no authorities or precedents with us ; by no cuftom; by no
circumftance tending to fhow that fuch a property ever exifted
in Scotland. 210, _ _

III. To confider the aét of Queen Anne, with its effet upon
this queftion. |

IV. With great deference, tb fubmita few obfervations on the,
law of England, which is faid to ftand in favour of the exclufive

right of authors, | RPN o
V. Shortly
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V. Shortly ‘to. bring under view thofe fpceial circumftances of
the prelent cale, which may have an influence upon the queftion.

I. The aflertors of flizerary. property define it to be, ¢ A right
¢ which the author of any work has in the combination of ideas
¢ pruduccd by himfelf, and of which his book is compofed.” It
is not merely a property in the manufeript, which is a tangible
fubftance, capable of pofleflion ; but they are pleafed to figure
fomethinyg incorporeal and invifible, in which that fort of right,
called literary property, confifts. It is a right to the doctrine
contained in the book ; to a fet of ideas, or modes of thinking,
communicated by words and fentences:; and which carries
along with it the fole privilege and power of difpofal even after
publication: _

This incorporeal right, detached from any phyfical exiftence,

I. Nature
“of literary

property.

they exprefs by the word copy, or copy-right ; and the benefit at-

tending it when fold, they call copy-money.  The technical terms
here ufed, are of modern invention; and when we enquire into
the nature of the fubjecl to which they are applied, we find no-
thing real im it, nothing to which the charalter of properry can
either in Janguage or in reafon be affixed.

A man who puts his thoughts into writing, or who prints
them, may keep hold of the volumes, and call them his pro-

perty : But this will not anfwer the purpefe of thofe who con-:

tend for literary property, without fuppoling the matter of the

book, or the ideas and compofition, to be the foundation of an-:

other kind of property, independent of the materials ; and this
property we muft figure to be of fuch a nature, that it. can fub-
{ift and be retained by a pofleffion of the mind, after the fubject
of it is given away, and put under the power of others. Their
pofition is, That though the author difpofes of his édition; and
makes his work patent and public to the whole world, he never-
thelefs referves to himfelf a property in the literary compofitian,
whereby he alone has the power of regulating all future publica-
tions, and of reftraining others from tranferibing or reprinting
his work. e “

The {malleft confideration will fhow, that the word properety is
here moft erroncoufly ufed. ~1f jt be any thing at’all, itv.is not

a_properry, but a monepoly, or right of prohibiting. others frony
doing what otherwite would be competent to them. Property:

b is
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property given by Puffendorff, Grotius,
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s defined to be, furin re; and there canbe no property withoute
a-fubjet or corpus, to which it refers. Neither the definitions of”
and other writers, nor the
modes of acquiring it, do at all apply to this metaphyfical righc
which an author is fuppofed to have in his ‘ideas after publica-
tion.  Sueh a right.is not capable of occupancy, of acceffion,
af tradition ; nor is it the objeét of any vifible pofleffion. Ideas,
whether remaining in the mind, or exprefled and publifhed b
word or writing, cannot be deemed property in a civil or legal
fenfe.. They are indeed proper to the perfon who ¢onceived thofe-
wdeas ;3 but when they are called his property, it muft be meta-
phorically, and not in.a ftri¢t fenfe.
Befides, it has been well obferved by writers on this fubjeét,.
Lhat all men whofe fenfations are equally well ordered: ought
to have the fime perceptions. It will be extremely difficule
therefore to afvertain whofe ideas they originally were, or to fay-
that they are proper to one man more tham to another. AJJ that
¢an be faid of the matter is, That an ingenious-and {peculative
man improves his intelleGtual powers more, and makes a'better-
ule of them than his neighbeurs., But this eannot come under-
the denomination of properry, any more than the circumffance

- of one man’s blood circulating fatter than another’s, or of being:

more expert in walking, riding, or fencing.

- If by the word progersy is meant, Fhat fuch a-man s the author
of fuch a work, i. . that the work is the refult of his Fabour
and ingenuity, in arranging a fer of ideas, putting’ them into
writing, and: caufling them to be printed and publithed’; all'this
may be very true, and: fo far the auther* may be faid to be pro-
prietor. -Bur this is-a definition which will be of no avail in the
prefent queftion; it is merely a metaphorical properry, and an abu-
five fignification: of the word. '

It may likewife be admitted, witheut Kurt to the argament,
that by publicatién the ‘author “is- nor divefled of this fpecies
of property.  He {lil remains: entitled to the character of au-
thor ; he has a right to all the fame arifing from that cha-
racter ; and if any perfon attempts to rob him® of that fame,
for example, by denying that he is the author ; ' fuch perfon
is guilty of an‘injury and lable to juft cenfure though whe-
ther ‘even-this offence would be a@ionable before a court of com-

maon
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mon law, .is far frem being-clear. < A ftory istold of one Simon
Marius, a German, refiding; at . Paduva, who having tranflated
inco Latin a book publifhed the year before by Galilzo, caufed
his difciple Capra to print it as his own. Galilzo complained of
this to the Reformers of the univerfity of Padua, who very
juftly ordered Capra’s book to be fupprefled, and give fatistac-
tion. to Galilzo for the injury done him againft the laws. of print=
ing. 1t is plain,. that the offence here confifted in the attempt
to rob the author of his fame, by printing the book under a
falle name ;. for as Marius was the tranflator of it, he had clear=
lv a title ta publifh his tranflation, even.according to the mo-
dern ideas of literary property,. had he done it fairly, and pub--
lithed. it as the work. of. Galilzo. - It appears.too,. that the com-
plaint was made, not to a court of common law; but toran ex-
traordinary jurifdi&ion, erected for the purpole of regulating
fuch matters, and.of inquiring into-literary frands. Such lite
vary thefts are cominitted, every day, and are known by the
mames of piracy and plagiarifm ;. however contrary to good man-
ners, it may be doubted if they are cognizable in. courts of
gommon, law.. ;

But the prefént queftion is,. Whether,. after an author has
publithed his work, he relerves a property. in-it, whereby bhe can
reftrain all other men.from tranferibing, prionting,. or muliply-
ing copies of. this work, which, falls.into: their hands, no injury
being done to his charaéer as author of the work, which: may afs
ford him any perfonal: ground of: complaint? The gueftion 1
(hort is,, Whether he has a retained properzy in the words, fenti-
ments,. and. compofition,. after having prefented them.to the
public ;- or if, enithe contrary, by the very aét of publication,
he does not make them.common e e

That he does make them common; and putiit in the.powerof
all mankind to.copy, tranfcribe,. and print them at pleafure, is,
with fubmiffion, a felf-evident, propofition. He can have no hold!
of the fentiments which he has. publifhed ; he throws-them inta:
the common flock ;, he quits.the pofleffion of his ideas, and allows.
every perfon to make of them what ufe he thinks proper. In.cer-
tain cafes, the law acknowledges a poffeffio animi ;. but here. no
fuch mental: pofleffion can be figured :. For the very. purpele of
publication is, to communicate the pofle(lion. toall mankind ;.
and. this iz the natural and neceffary confequence of the act..

“ [N
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¢ In vain (fays Paffendorff) would we appropriate to ourfelves
¢ thofe things which others can' enjoy ‘without our confent,
and>without our being in a condition to hinder them in any
{hape.’

By pubhfhmg, whether gratis or for a valuable eonfideration;
the author gives his fentiments and doétrine to the world atg
large ;' and there are not rermini babiles for fuppofing that he ftill
retains a power and contrel over them. If a proprietor of land
gives off a road te the public, he cannot afterwards obftruét
that road, or hinder the public from ufing it.  When an author
is out of pofleflion, by publithing his work, he cannot f{till
have ‘a jus i1 re, or fuch'dominion over it as to limit the ufe of
thofe who came’ lawfully into -the pofleflion of > what he has
publifthed. -

The purfaer fays, ¢ That property in its jult fenfe comipre-
hends the intereit of a party in any thing which is capable
¢ of ownerfhip, whether corporeal or incorporeal, fuch as his
< life, his labour, or his fame, and that the common law means
¢ to fecure to him 'whatever he has a juft right to hold and en-
¢ joy, or whatever cannot be violated, confiftently 'with the
¢ pes ace atid “happinefs” of mankind, and that every man’s feel-
¢ ings caw ealily diftinguith what falls under  this idea.” It i
further obferved, ¢ that. ‘the  definitions of property given by
¢ Grotins and other lawyers, are'not adapted to the prefent
“ {latre of fociety.’

But it is plain, that the defcriptions of propernty here fubfti-
tuted, in place of thofe whieh have wniformly ‘been adopted by
lawyeis, both antient and medern, are by mucly too lax and in-
definiite. T this way, every-{ort of right, whether real or other-
wife, whether connetted with a corporeal fubjeét, or merely ari-
fing from contradt, or founded in the ftate of perfons, and in the
duties which men owe to one another in fociety : All thefe, ac-
cording to the purfuer’s definition, muft come under the idea
of property s fo that if he has children, he miay fay that he has
a property in the obedience which ‘they owe him :—If he has
a wifey the conjugal duties are his property:—If a certain privi-
leze is given him: by law, or by grant, of doing a particular
thing, or of hindering others from doing it, this he may like-
w#ﬁ call l’ua praperty In fhort; every right whatever may be
bruught

i
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b_i'n.u‘g11t'under.tliis'gf:'n'erial deniomifiation; aod every legal and
Known' diffinction of terms muft’ Be' given  up, in ordér to ‘ah-
{wer the purfuer’s hyfﬁnrh':;ﬁé-., " : r

But after.all, fuppofing. his. atgument werc founded in the”

}irnprie'tjr of language, and in the ju[’c*ﬁ'gniﬁcatinn of 'the words
ufed by him, it would ftill remain to prove his right of ownerfhip,
which muft mean an exclufive right, in, a fubjet not under his’
power, Viz. 2 literary compofition, which he himfelf' has com-
municated to all’ mankind by publication. = He neither has the'
pofleflion, nor enjoys the nfe of it, except in common with o-
ther men. How then can he exercife this pretended property,’
or upon what foundation docs it reft? |
~The difficulties of a retained ownerfbip in a publifhed com-’
pofition, are fo great and (0 'obvious, that the aflertors of Iite-
rary property have been driven to {uppofe, that there is fome
implied contrad in the act of publication, by which it is under-
flood, that only a limited ufe is conveyed; and that parchafers
are not to multiply copies for their own benefit.  But if there
i§ fuch an implied ‘contract in the naturé’ of the tranfa&ion, 1t
mafk be juris gentium, it ought to obtain every where, and we
would have feen. it eftablithed and enforced in all ages, at leaft
fince the invention of printing. On thie contrary, no mnotice
has ever been taken, either by lawyers or by authors, of any
{uch contract 3. no a&ion, has ever been {ued "upon it; and at
this day, it would found very trange in the courts of France,
Holland, or other countries, were an’ Englifh author to fue for
breach of contract on account of his”works being ‘republithed
there by perfons who never had any contfa® with him. =

\When an author, .or bookfellér, fells a  printed copy of his’
book, he doesnot ftipulate with the purchafer that hie (Hall 'only*
make this or that ule of it ; and, .in parthﬂﬂmﬂ thdat he fhall not’
cranfcribe, or multiply copies.  No title-page ‘ever bore, "that
the book was fold upon condition that the puréhafer fhould not
write or prifit it over again. No bargdin of ‘this kind evér way
qxpueﬂ%d,-' and none can be implied, as the pufchafe'is made’
without any refervation; and it* would é‘“aghinﬁ the common’
principles-of law, as well as public good, to liniit the purchafer’s:
right by implication. ‘The diffufion: of learning’ is, 4 toatter “of
general concern ; and it might be'a méans of oblrd&@ing this; if
| : C any
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any perfon who has bona fide acquired as his own property either
a written or printed copy of a book, might not tranfcribe, print
and circulate fuch book at his pleafure. A prohibition to mul-
tiply copies can no more be inferred, than a prohibition to lend
to a friend, or to keep a circulating library ; by which, as well
as by multiplying, the profits of the firft publifher may be a-
bridged.

. The purfuer fays, why fhould- an author forfeit the right
of printing his own work, by the firft publication ? and why
fhould 1t be ﬁlppﬂf‘cd, that when one purchafes a printed co-
py of a book for a few thillings, he has thereby acquired the
right of rf:pri:uing and felling that work? The anliver has alrea-
ddy been given. The author forfeits no right which be conld
poflibly retain, and the purchafer of the book is entitled to be-
flow his labour upon it, cither by copying, printing, or in any
other ﬁlape he thinks proper, unlefs reftrained by {pecial autho-
rity ; in the fame way as the purchaler of a table or achair is
at liberty to make as many other tables cr chairs exactly fimilar
to it as he fhall think fit, either for his own ufe, or for felling
to others.

So far from being againft the nature of the tranfactien, it is
plain, that fuch mulupllcauun is moft agrecable to it; nay, is
the very thing which every author muft be fuppofed to have in
view by the alt of public:tion. For every "author who brings.
forth his fentiments into the world, muft be undetitood to mean,,
that thofe fentiments fhould be prnpagutcd and therefore the
perlun who is moft affiting to him in this, by multiplying co-
pies, is the perfon to whom the author is, or ought to be, moft
nbhged He does him the greateft of all favours, by diftribut-
ing his work, and cnniequemly (preading his fame. Thisis the
true light in which the matter ought to be viewed by authors :
For as to the paltry confideration of copy-money, (the late in-
vention, not of authors, but of bookflellers), it is plain, that
whatever an author may be entitled to upon the firft publication,
he has no foundation in reafon, or in the nature of the thing,
to expect that this fhould be repeated, after the book is no lon-
ger under bis power.

It was faid, that a literary compofition does certainly remain

under the fole dominion of the author, till ‘he thinks proper to
publifhe

¢
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publifh it; and if fo, why fhpuld he lofe this property by the
act of publication ?

The diftinétion is extremely obvious. Before publication, he
has the manufcript in his pocket; he may exclude all others
from feeing it, or may throw it into the fire. The manufcript
ts as much his property as a table, or a chair, or any move-
able belonging to him. Of courfe the fentiments and doctrine,
which are only to be found, either in his own head, or'in the
manufcript, muft be under his power, being not communicated
to others. FEven after publication, the original writing may
continue under his power; and any perfon who opens his ca-
binet, and takes it away, may be punifhed as a felon. But the
author’s dominion over the fentiments and compofition is at
an end by the publication ; it could not in nature fubfift any
longer. »

The author may avail himfelf as much as he pleafes of the
property of his manufcript ; but it is denied that he has any
property in the ideas thereby conveyed, further than that he could
have retained them in his mind; or, when formed into a literary
compofition, could have (hut up this in his cabinet; which no
more conftitutes him the proprictor of the compofition, confider-
ing it as an ‘ntelle@ual conception, than a man can be faid to
be propricror of a good thought, or of a witty faying. He 1s the:
author of it, but not the proprictor ; and as foon as he divulges it
tothe world, he gives up his words and thoughts to the public ;.
he cannot poflibly recall them, nor can he hinder any perfon
from repeating and fpreading them at pleafure. It is inaccurate
to {ay, that the author lofes his property by publication: He on-
Iy makes his. ideas common ;: he delivers’ his ‘compofition to the
public; and puts it in the power of every individual who gets
this publication inte his hand, to  make any ufe of it he fhalll
think proper. There is only one cafe in'which it can be figur-
ed that an author retains the exclufive enjoyment of' his ideas,
after having 'publifhed'them, viz. if 1ie writes'in- an unknown:
language, or character invented by himfelf, ‘and which he alorie:
can decypher.. Ar the fame time even there, fuppoling any
pcrfnn sto whofe hands the ‘book has come, fhould take a fancy
ro reprint it;. what power has the author to:hinderhim?

' ' * ' id ik Allowing®
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Allowing that the word property counld, in-the ftricteft fenfe,.
be applied to this fort of incorporeal effence: called compofition,.
where s the, difficuley in fuppofing, that, before publication,
this property remains with. the author; and that, after publica-
tion, it becomes communicated to thofe who purchafe his book ?
Take the cafe of a man who deals in horfes, and who has a
ftud for, the purpofe of breeding. « This, man may keep the
whole: produce to himfelf, without {ale or communication to any,
perfon; but if he choofes to do_the contrary,. is it not plain, that
every perfon who buys from him, muft have the power of mul-
tiplying the breed, unlels {pecially reftrained by law, or paction?
The fame thing holds with regard to the inventor of a machine,
the raifer of a new {pecies of  grain,. the difcoverer of a noftrum,
or of any fecret. art, In alkf{uch cafes, the aét, of publication
muft make an effential difference: and why it fhould not. make
the fame difference in the article ot bocks, the defenders cannot
{ce. While the:inventor retains his dilcovery to himfelf, or the
author, his ideas; it is plain that none other.can interfere in the
ule or practice of what is known to none but him; but when
the feeret is, once difcovered, and the ideas are publifhed, every
perfon is at liberty to take benefit from them, where no lawful
impediment occurs,

It was: faid, That literary property was attended with the ef-

fential qualifications of other. property ; for, that it was uleful to
mankind, :and was capable of having its pofleflion: afcertained.
- If by this it is meant, That the publithing books is ufeful to
mankind, the defenders fhall not difpute the propofition: But
they cannot admit, that a referved exclufive property after publi-
cation, wounld either;be ufeful to mankind, or eafily alcertained
b}’ Pﬂﬂhmﬂnﬂ- L L 15 4 ; :

If there be fich a property, it is of all-others the moft whimfi-
cal: For it may be taken away entirely from the owner, by only
adding a little to it, or improying it; for example, by repub-
lilhing: with notes, or,tranflating it intorawother language, or
making a few aleerations here and there, 4till preferving the fub-
{tance of the ideas. , e

Further: = If it be apropenty, it.is fingular in this, that no
creditor ever attached, it, nor is.it.capable of being attached.: For
one ofthe great arguments ufed in favour of a referved right in
the author, is, That it is fic he fhould judge when to publifh, and

when
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when not; that he fhould not only chufe the time, but the
manner of the publication ; how many and what volumes ;
what type; and.to whole care he would truft the accuracy and
neatnels of the impreflion ;, in whoie bonefty he would confide,
not to put in additions, ¢»rc. At this rate, it becomes a res mcra
facultatis in the author, though he has once publifhed his work,
whether he will ever allow a fccond impreflion of it to be made
or not. All thefe things he, orthe perfon whom he trufts, moit
alone judge of : And therefore, though the argument fuppolcs
him to have a perpetual hereditary right in this literary compo-
fition, beneficial to himfelf, and exclufive of all others; yetit
is a right which no creditor can lay his hand upoun, becaufe inbe-
ret offibys of the author, or the perfon to whom he gives it,

__Suppole the author dies before publication, and the manu-
{cript 1s:found in his repofitories, the paper. may mno doubt be
confidered as executry ;. but how, is the property injthe compofition
to be dilpofed of ? If this is to yicld a perpetual revenue, or.to
be the fubject of future profits at every publication, it ought by
the law of Scatland to be accounted as herizage ; fo that here will
be a queltion pot cafily relolved between heir and executor.
And with relpet to creditors, it may be atked, can they force
the reprefentatives of the author to publifh and republith this
wotk, in ovder to enlarge the fund for.their payment ! Can they
arredl the ideas or adjudge them 2 Perhaps the author had ne
ifnu:ntiun to publifh this work ; ;pofiibly it comtains, fomething
criminal, or:-of a bad tendency, is.it in the power of icreditors,

by attaching the manufeript, o publifhit contrary to the will of

bis heirs, and thereby to bring infamy on the author’s name and
family 2 It may further be afked, whether the authov’s fon,. by
publifhing. his father’s manulcript, would fubjeét himfelf  in .a
pailive title ta creditors? Thele, and other diflicudties, would: re~
{ult from eftablifhing this imaginary propexty. .
 To fay, That a literary compofitonis of common .utility, and
therefore fu{ceptible of property, is quite  inconelufive. . Light
and air are of common utility ; and,yet no perlomever confider—
ed them as the {ubject of properiy, _

A more plaufible argument is, That.an author is juflly entit-
led to all the benefit arifing from the labour rof his mind ;. and:
that literary compofitions;being the produce of fuch labour, 11
wrong to interfere with him in reaping the profits of it.

| D To
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To this it is anfwered, in the firfl place, That the wronghere
fuggefted, depends entirely on the extent and duration of the
author’s property ; and it is the violation of that property that
muft alone conftitute the injury.  If bis’ property be at'an end,’
no injury is done him; and the queftion thervefore returns, Whe-
ther, by the act of publication, the anthor himfelf did not make
his work common? That this is the cafe, has ’1lleady been fhown ;
it 1s implied in the very word pablication, and in the nature nf
the act itfelf. | -

adly, It will be confidered, that in order to give the extraor-
dinary benefit here contended for to authors, the natural rights
of others muft -be abridged. A perfon who copies or reprints a
book which he acquired without any limritation, does no more
than exercife a legal right ; and however we may lean to lite-
rary merit, the property of ‘other men is likewife entitled to-
protetion. If the author himf{elf has laid his work open, and
has acquired all the fame arifing from it, and even the profits of
the publication; can he complain of the natural confequences of

publication ? He may, if he pleafes, republith, and reprint his

work ; but he has alfo put it in the power of others to do the fame;
and this being his own aét and deed, he cannot fay that he is

injured.

gdly, Though it may be true, that the labour and fervices of
an author often merit pecuniary reward as well as reputation,

the queftion is, Whether this ought to be infinite, and without

end; or if the advantages attending a firft publication, are not,
for the moft part, fully adequate to the purpofe ; and if it would
not'be highly detrimental to the public, were not fome bounds
fet to this fuppofed equitable claim? The man of genius and ftu-
dy ought, no doubt, to have fuitable encouragement; but this
muft be limited by the general good, and by a proper attention
to the rights of others.

"That an auchor thould have the fole difpofal of his original ma-
nufeript, and fhould enjoy the profit which naturally attends the
aét of making it public, is certainly moft reafonable.” Accor-
dingly, every author has this in his power ; and it is impoffible

to difpute it with him, becaufe he may refufe to make it public,

and may deflroy his manufeript, -if not- previoufly infured of a
fuirable encouragement. Sir Walter Ralengn deftroyed the ma-
| nulcrlpt
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nufeript of the fecond volume of his. hiftory, becaufe his book-
(eller told him he had loft upon the firft ; and every author may

do the fame.
If he choofes to publifh his work, he has the further advan-

tage accruing from the reputation of it, which may often bé con-
{iderable, even in a pecuniary view. A phyfician writing ably
upon his profeflion, may advance his reputation, and confe-
quently his practice ; alawyer may do the fame; and even thofe
who apply themfelves to hiftory, to poetry, or to belles lerrres,
have generally met with patronage and fupport from rich and
powerful men, according to the merit of their works. This was
of old, and this ought ftill to be, the true idea of an author’s
profit; and ic is an idea far fuperior to the modern invention of
copy-money : An invention which has tended much to degrade
the author’s character, and to render him {fubfervient to book-
fellers and printers.

At the fame time, the author may likewife, if he pleafes, have
his copy-money, if by this is meant the immediate pecuaniary profits
arifing from the ac of making his book public. Nay, he may
have a great deal more. He may, by the eftablithed practice in
this and all other countries in Europe, have a {pecial exclafive
privilege for a certain limited time, which will fecure bim in rea~
fonable profits, if the work is entitled to any. The only quel=
tion is, Whether he (hould not only have thefe advantages, but
fomething farther? Whether he fhould have a renewal of copy-
money upon every fubfequent publication without end, althougii,
by the firft act of publication, he has pur the book, i. e. the fen-
timents and compofition, entirely out of his power, and com~
municated them to the public? Or, in other words, Whether, at
the fame time that he publifhes his book, he is underftood not to
have made it public, but referved to himfelf an exclufive poi-
feflion and power overit. A little attention will thow,in the firfé
place, That it is impofiible to give way to fuch contradittions.
2dly, Thatit would be no advantage to authors to go into them.

iadeed it is remarkable, that the claim of literary property has
(carce ever been infifted in by awuthors; and is almoft confined to
a particular fociety, (even of bookfellers, viz. thofe of London. At
che fame time, it is a queftion in which regularly the bookfeliers
ought to have no concern: For when a bookfeller purchafcs any

| work
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work from an atithor, he can adapt his‘price to the extert ‘of the
“Penefic which he acquires; and he ‘can ne ‘more ‘complain that
the monopoly is not perpetual, than a perfon, who takes the
leafe of a farm, can cofrplain, that his leafe is only to endure
for a certain period. | i

Befides: Itis well known, that every book or manufcript is
purchafed upon the prefumption, that'there will be an immedi-
ate call forit.  Few bookfellers ‘can dfford to fink theirmoney,
cven for cértain returns, if they are 'very diftant,thuth lefs would
the uncertain cliance that a book will continue'fsleable for ever,
although ‘the perpetunal monopoly were fixed, go any great
léngth in enhancing the price. No bookfeller ever purchafes o
book, without calculating that 'he'is 'to'be indemnified, ‘and'tb
have profit upon the firft, or at'furtheft'the fecond edition; and
every per[’un'cdnvcrfant in this 'nfatrer knows, that'the Liondoh
bookfellers give an author very little more for'the ablolute dif-
pofal of the manufeript, than for'one large impreffion. = Neither
would they give more for a perpetual right, ‘were it'to be afcer-
tained, than for the terms allowed by the'ftatute of Queen Annd.

The eftablifhing a perpetual monopoly, therefore, would be
of ‘no benefit to authors ; and it is plain, that bookfellers have
j:tm"premnce of ¢laim to fuch a monopodly. Their profits have
always been much beyond thofe of an author ; and it would ot
only be againft juftice, but moft ‘detrimental to the public, to
extend their advantages any farther. "One confequence would
be, that'the bookfeller, Being freed from all rivals in the price,
‘paper, corretnefs, or dny‘other part of the good execution of
the work,, wonld'think himfelf “at liberty 'to ferve the ‘public in
"all thefe refpeéts as he choofed. The 'eéxecution‘would therefore
be inferior, and the price very lfigh.' ‘'In this 14t article, “the
'.'anh':-n‘bmi'li{'tillers' have of latc gone'toa molt emravug;mt piteh.
In every kind of conimerce, and in every art, theve ought to be
Eftmuu::rhiu:h ‘Without this, induftry will not profper; and uany
monopoly or reftraiiit muoft nourith tyrants, to opprefs the coun-
try, and to annihilate ingenuity. Fhe more ufeful any inven-
tion is, the more grievous the monopoly muft be.

Belides, it was well obferved by a late bonourable perfon in Eng-

land, ¢ That he could never entertain fo dilpracetul an opinion

¢ of learned mén, as to imagine, that'nothing would 1nduce them

““ to write, but an abfolute perpetual monopoly : That he could
| " ¢ not
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-not believe they had no benevolenge t0 mankind ; no honout-
able .ambition of fame ; no incitement to caommunicate their
knowledge to others ; but the moft avaricious and mercenary
motives: From authors {o very illiberal, the public would hards
ly receive much benefit.’

Anether effeét of making books a monopely wauld be to en-
rich a few bookiellers, at the expence of the whole nation ;3 a con-
fequence already too much felt from the temporary exclulive
privileges by patent, and from the aé of Queen Anne. The de+
fenders have been aflured, that the bookiclers in London have
by ways and means engroffed, or attempted to engrofs, many
of the moit valuable books, both ancient and modern, under the
fpecious colour of having purchafed the copy-rights from the au-
thors either immediately or by progrefs ; and that, when new
works are produced, efpecially in Scotland, zbey combine rogetherto
put a negative on the fale of them, if they are not placed under
their immediate proteétion. One inftance of this'was Mr. Huame’s
Hiftory, Vel. I, Jtiseven aflerted as a fa¢ty, That in the year
1759, they-entered into articles of agreement, and bound them-
félves under fevere penalties, not to keep in their. thops any
Englith books whatever ithat ‘had been reprinted in Scorland :
That ‘they raifod a large fubfeription for employing perfons to
fearch for fuch books, and for prolecuting thofe who fhotild
tranigoels their refolution ; and allo wrote «circular letters, threas
teding the country bookfclers, if they dealt in Scots editions :
That, in other words, the London booktellers claimed to them-
felvies, and refolvedto aflert, the {ole privil-ge of printing and
publifhing all Englith books. . 1

The iconfequences to the public, and partieularly to Scotland,
are extremely injurious. JInftances could be given of publica-
tions, even of works«compofed by Scotchmen, which ought to
have beem fold at onesfaurth of the price put:an them by the

London bookfeilerss Thisis aiferious matter to the country, and

will foon prove {o toauthors themfelves, if the book-trade is.car-

ried on by a few hands, who will be enabled to dictate their
oW termss. |

AMiltow’soParadifz ‘Loft was fold by the awuthor to a bookfeller in
London: fok 15d. Sterding, the notion of perpetual copy-right
not haying than taken place. - From his circumftanee of being
originally puillithed by a_London bookieller, the gentlemen of
TR ' B that
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that profeflion, now in London, 'draw an inference of perpetual
exclufive right to themfelves in this book, which has already
produced to them many thoufands of pounds ; and,; if the doc-
trine of literary property were to be eftablifhed according to their
ideas of it, there is hardly a book extant in the Englifh lan-
guage, which might not in 'the fame way be claimed by them.
The trade of printing, bookfelling, and paper-making, would in
effect be knocked up in every part of the ifland, except London;
for the moft of the capital books being firlt publifhed in London,
the whole bufinefs would be there carried on.

The right of fuppreflion, is another dangerous though necef*
fary coufequence of the dodtrine of literary property.—Suppofe
the heirs of Napier of Merchifton fhould infift to deprive man-
kind of the ufe of the logarithms invented by their predecefior,
and on which navigation fo greatly depends, would not fuch an
attempt be alarming to fociety? Yet the author and his heirs are
{aid to be the only judges of this. = A perfon mifchievoufly in-
clined might buy up copy-rights, in order to fupprefs them.

Let it be fuppofed, that the pretended copy-rights of Milton,
Shakefpear, Locke, Newton, and all the beft authors prefently
claimed’by the London bookfellers, fhould happen in the courfe of
time to be brought to fale, and purchafed perhaps by a book-
feller in Aberdeen, or'in the Orkneys, who, in confequence of
their own doétrine, would for the futare have the fole regulation
and difpofal of thefe works, it may be afked, would the London
bookfellers truft to the Aberdeen or Orkney bookfeller for fup-
plying the Englith market? It wonld certainly appear hard to
every Englifhman, to fee his country deprived of the right of
printing her beft authors. ~It' would be faid, that thefe great
men did not write merely to get a little pittance to themfelves
or their families, but to enlighten mankind ; and that the race
of bookfellers, after being indemnified a hundred times over,
had no right to deprive their ‘country, or prevent the public,
from having the full'benefit of fuch ufeful works ; that England
had the beft right to poflefs and enjoy the writings of thofe great
men to whom fhe had given birth, education, and proteétion,
and was not for-ever to be at the mercy of a Scotch bookfeller.

Befides: The eftablifhment of fuch a perpetual monoply,
would be attended with endlefs confufion and litigation among

anthors and bookfellers themfelves.  The work of the mind, or
‘ - what
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what is called the dodrine, is faid to'be the foundation:of the an=
thot’s ¢laim of property. Now, if this be the criterion, many
will be found who have no pretence of right, and yet whole
works are very ufeful to the public. In the firft place, All edi-
tors who only publifh the works of “others, cannot plead ' this
title. Then, all authors who give us nothing new, ‘are in the
Game fituation.  The follower of any ancient or modern fect of
philofophy, who only utters the doétrine of his mafter, can-
not be faid to publith his own ideas, or to furnifh any original
compofition. A tranflator does not add a fingle idea. The pu-
blither of a' newlpaper only tranfcribes.. ~The compiler of a dicti-
onary, of a grammar, or of the rudiments of a language, will
generally be much in the {fame {tate.

It may often happen too, that different authors, writing upon
the fame fubject, have the fame reafonings. Can the author
who publifhes firft on that fubjed, exclude all others from ufing
the fame {et of words or ideas? Certainly he cannot. Suppole
two different men compofe tables of intereft; if both their
calculations are exad, they-muft, according to the rules of arith-
metic, turn out to be the fame. This obfervation will apply
to moft kinds of tables or calculations, as on life-annuities, logas-
rithms, almanacks, &c  If the ficft publifhers of any fuch works
were to have a perpetual monopoly, how abfurd would fuch a
pofition be, and how.unjuit to the reft of mankind ! |

Further : If this idea of property, in compofitions of the mind,
is at all gone into, it is difficult to (ee where we are to ftop. ‘The
author of a fong, or of a piece of mufic; the perfon who makes
a fpeech in public, or who whiftles a tune, willhave the fame pro-
perty in his compofition, and may equally infift in lawluits againit
every one who pretends to borrow from, or to repeat after him.
A lawyer may be profecuted for .copying authorities, and for
taking arguments from the fuggeftion of others; yet he would
not otherwile do juftice to his caufe. 3

It is‘entertaining however to obferve, what (hifts the Englifh
bookfellers and publifhers fall upon, to evadetheir own doctrine.
They fuppofe an author’s works to be part of his eltate, trani-
miflible to his heirs and affigns for ever; yet -any third perton,
unconnected with the author, and deriving no right from him,
may lay hold of this property, and transfer it to bimielf, by on-

iy making a few infignificant criticifims, in the form of notes ;
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or perhaps correting the text, by the addition of fome words
and commas. Shake/pear’s works have been publithed by a num-
ber of perfons in England ; by Mr. Rowe, Mr. Pope, Mr. Theo-
bald, Sir Thomas Hanmer, Mr Samuel Johnfon, &c. and if we
can believe what thefe critics fay of one another, their alterations
are oftener for the worfe than the better *; yet, bad. as they are,
they carry along with them a proeperty in the book . thus manu-
factured, and each critic' becomes proprietor of a work which he
hever was capable of writing. In this way, not only the works
ef Shakefpear, but thefe of Spenfer, Ben Johnfon, Butler, Mil-
ton, &c. have been appropriated by 'different commentatorsq

* ¢ Mr. Rowe (fays Dr. Warburton) was fo utterly unacquainted with the whole bufinefs
¢ of criticilm, that he did not-even collate or-confult the firit editions of the wosk he un-
‘‘ dertook to publith,” ‘T'he fame charafter is given of Mr. Rowe’s edition by Theaobald.
‘And Julinfon fays, “ Mr. Rewe feems to have thought very little on correétion or explas
*“ ‘nation, ‘butthat our author's works might appear like thefe of his fraternity, with the
o apmndnp,:s of a life, andrecommendatory preface.”

““ Mr. Pope (fays Theobald) pretenided to ‘have collated the old’ coples, and yet feldom
* has'correted the text; but'to its injury.”—** I know not {(ays Johnion) why Mr. Pope
¢ is’commended by Dr. Warburton for diftinguithing the genuine from the {purious plays,
‘“ In this choice, he exerted no judgment of Eis own; the plays which he received, were
b .given by Hemings and Condel, the firft editors.” -

. ‘& NIr. Theobald {{ays Di. Warburton) waated fufficient knowledge of ‘the progrefs.and
** various ftages of the Englifh tongue, as well as acquaintance with the peculiarity of
% Shakefpear’s language, to underftand what was right ; nof had he either common jucg*

"¢ meot to fee, or crivcal fagacity to amend, what was manifeltly faulty ; hence .

e
* nerally exerts his conjetural talent in the wrong place.”—¢ Thespald (fays Juﬁnﬁ?:i
* was a man of parrow comprehenfion, “and fmall acquifitions, with no intrinfic (plendor
t of genius, 'with little of the artificial light of learning, but zealous for minute accuracy.
 In his reports of copies and editions, be is por to be trufted without examination, I have
““ fometimes adopted his reftoration of a comma, without inferting the panegyric in which
¥ he celcbrated himlelf for his ftéhievenieat," - ' :
. Sir Thomas Harmer (fiys Wacrburton) was abfolutely ignarant of the art-of criticifm,
¢ as well as the poetry. of that time, and the language of his author: And lo far from
€ having thonglt of examining the firlt editions, that he even negledted o compare Mr;
¢ Popc’s, from which he printed his own, with Mr. ‘Thedbald’s,” In another paflige, he
fays, ** Theobald and Sir Thomas Hanmer have left their author in ten times a worte con-
* dijon thab they found Kim.”—¢ Sir Thomas Hanmer (fiys Mr. Doldd) proceeds in the
¥ moftumjuitifiable method, foifting into his text, 4 thontand iidie alieratons ” e
This critic, Mr, Dodd, is fomewhat fevere in his remarks, - dHedays, “ Mr, Warburton’
¢ ¢pnduct can never be juftified, for inferting evéry fancy of hisown in the tex:, when
¥ dare veéntureto lay, his better add cooler ' judgment ma(t condemn thie greareft pakt of
“ them. - That there are good notes in his edition of Shakefpear, | pever diddeny; but
¢ as he has had the plundering of two dead men (Theobald and Hanmer), it will be diffi-
¥ cult toknow whith are his owna  Bome of them, | (appole, may Be 5 and hard indeod
““ would Le his luck, if; among fo many bold throws, he fthould atver have a winmng calk,
¢ Bur I doinfiit,  that there are. great numbers of fuch hameful blunders, as difparage the
#yert it they do bot diferedit his rirle to them.—~Se¢e alfo a panipiler edcided, The GCat
flrared detter pf Sin Thomas Hanmery pristed at honden in 1763, 5 :

Even
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Even fome of the antient claffic authors have beei laie hold of,
and divided into fhares among the London bookiellers. I the
dodirine of literary property is eftablifhed in Scoiland, the book-
fellers and printers here muft fall upon {ome device of the fime
pature, as they have no other method of employing themlelves,
except printing law-papers to the Court of Seffion; and reprint-
ing and publilbing beoks which bave formerly becn publithed
:n London and elfewhere; in doing which laft, they imagine
they are lawfully employed, while thiey da not encroach on the
fatutory or {pecial privileges of others. -

An argument ufed for literary property, is, That when am
author has beftowed much time and labour in compofing, and
perhaps expended all his ftock of money in printing and pub-
lithing an ufeful work, it is unfair and unjuff that another
(honld ftep in, the very next day after the work is publifh-
ed, and by purchafing a fingle ecopy, forthwith fex about a
chieaper, edition, by which the profits of the author are inter-
cepted, and even a lofs brought upom bim: That the edition
thus publithed may be fhamefully incorreét, and the auther s
alfo thereby deprived of the power of retracting errors, or mak-
ing neceflary additions ; that the anthor has evidently a title in
juflice to prevent thefe things ; and where there is'a (wrong;,
there ought to be a remedy in common law.

But the cafe here fuppofed, does, in fadt, very feldom, if ever,
happen. = No beokftller or printer will be fo wnwile as to-re-
publifh the works of a living author withemt his condcnt, with: 3
view £0 interdept his profits 3 bocanfe itis in the author’s power
to retaliate the imjury, by immediately. correcting anc altering
his work, and by publifhing it ina/ new form. = Inftances could
be given of authors whe have aétually followed this. courfe, in
arder to prevent others from interfering with them. ' Thus it is
o knowri fack, :that Mair publifhéd feven or eight editions of his
Book-keeping, all. of them different fromx one another 3 and the
fame thing has been 'alledged of a more cclebrated writer,
Wolraive. Neither will any perfon ever knowingly: print an ins
correét edition, which will not fell when a better one can be had.
If the-author’s édition be incorred, nothing hinders him to: pu-
blifh apother, and to retract errors, or make additions, but he

can tiever recalk the copies he has ence publifhed and fold.
¥ Bedides =
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Befides : The argument, when attended to, will appear to be

inconclufive. It'is, no doubt, ungenerous to interfere with an

author upen his firft publication ; but it is {fuch a wrong as can
only ‘be remedied by [pecial interpofition. © And 'accordingly, to
prevent this very abufe, the practice has been, here, and in o-
ther countries, to give exclufive privileges to-authors for a de-
finite time, in the fame way as to the inventors of malhines, or
of any other art. |

The poor have an eqmtable title to demand their mainte-
nance from the rich ; but it never was imagined, that; indepen-
dent of any ﬂalute, they could bring aétions before courts of
law or equity, for eftablithing rates upon the rich, fuflicient to
fubfift them. Courts of juftice can only interpofe to make pers
fet rights effectual, not imperfeft ‘ones, fuch as that juft now
mentioned, and many others, arifing from the ubhgatmns of
friendthip, gratitude, and benevolence. -

The author of a book is precifely on the fame footing, in this
vefpect, with:the inventor of a machine, or art ufeful in life.
It is equitable that he fhould have the exclufive right of felling
his work, for fuch a length of time as to reimburfe him of the
expence, and recompenfe him for his trouble; but it by no
means follows, that this right can be enforced by legal procefs,
He has always the advantage of 'priority of fale; and if others
have an opportunity of following him, this is the neceflary con-
fequence of publication. It requires legiflative power to reftrain
the natural rights of others.

The maintainers of literary property, finding it neceflary to

‘admit that the inventors of machines have no fuch exclufive

right, have been at great pains to diftinguifh between the cafe
of machines, and that of books : But, with fubmiffion, their di-

ftinctions are inconclufive and unintelligible. A bookis a com-

bination of i1deas, {o is a machine ; both of them are the refule
of  invention ¥ Why then fhould not the authors of both be e-
qually entitled to make a trade of communicating this invention
to the: public It is either wrong to interfere with either, or it
is lawful to interfere with both. -

It is faid, ¢ That a machine or utenfil is the work of the
‘ hand, not of the mind ;» and that property in the work of the
¢ hand 'is confined to lhc individual thing made, which if the

‘iproprictor thinks not fit to hide, others may make the like in

- imitation
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¢ imitation of it, and thereby acquire: the fame property in their
manual work, which he hath dene.in his. But in.the cale of
¢ a production of the mind, the property confifts in the dodtrine’
produced, which. the owner ought to have the {ole right of
tranfcribing and copying for gain.’

This argument is founded .on a propofition not true in fact,
That.a machine is folely the work of. the hand, - The hand is 00,
doubt neceflary to put it into form, in the fame way as in the
cafe of a book : But furely it will not be denied, that the micro-
cofim was the refule of long labour and ingenuity of the mind ;
thac Mr. Harrifon’s time-piece is in the fame cafe ; and that eve-
ry fpecies,of mechanical work is more or lefs fo. The author
of a machine certainly ufes his;mind as much as the author of a
book ; and the copier of a book ufes his hand as much as the
copier of a machine. ‘

It is next faid, That ¢ /in the cafe of an utenfil made, the
_principal expence is in the materials employed, which whoe-
¢ eyver furnifhes, acquires a property in the thing made, though:
¢ by imitation: On the contrary, in a book compofed, the prin-
¢_cipal expence is in the form given, which, as the original mnak-
¢ er only can fupply, it is but  reafonable, how greatly foever,
¢ the copies of his work may be multiplied, that they be multi-.
¢ plied to his own exclufive profit.” ‘

This argument .is far from being intelligible ; and it {eems al-
fo to be founded on a miftake, that in the cafe of wvaluable ma-.
chines, fuch as orreries, telefcopes, time-pieces, Zrc. the chief.
expence confifts in the materidls furnifhed.. In moft books, the %
charge of printing the impreflion, is much more than the copy=—"
money, often ten times as much.

It is unneceflary to go through the other arguments which have
been fuggefted, for fhowing a difference between a book and a
machine. They areall of thie fame ftamp, allfounded on data which
at firlt fight muft appear to be erroncous, orondiftinctions too
nice and fubtile to be perceived by common eyes. = There is no
real difference with refpec to the queftion of property, between
a mechanical invention, and a literary one. The inventor, as well
as the author, has a right to determine;, whether the world fhall
fee his produdtion or not ; but if he once makes it public, every,
acquirer has a right to make what ufe of it he pleales. }f the in-
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ventor has no patent, his inftrument may be copied: If the au—
thor has no patent, his book may be muldiplied.

A printer of linen cloth, who devifes new and elegant patterns,
does not tff'enua-lly differ from an auther of books. An engraver
of prints, who lmpruves the art, and difcavers ibmcthrng ingeni-
ous and new, is likewife in the fame cafe; yet it never was
- thought, that either in the one inftance or the other, there was
any ground in law upon which copying could be hindered. It
required afpecial a&t of Parliament to fecure engraversin a zem-
porary exclufive privilege, as in the fequel will be fhown. The
reafon is plain j becaufe ftamping and engraving, as well as print-
ing books, are lawful employments, which every one may exer-
dife, unlefs forbid by fpecial authority. |

Befides the inconvenienees already noticed, another difficuley
which would follow the doctrine of inherent lterary property,
is, "That it is attended with no marks by which the property can
be denoted. ' The moft firenueuns affertors of this property ad-
wit, That a'work may be abawdonéd to the public, in fiich
manner as to leave no property in the author; and that this will
be the cale, ¢ if he ftamps no mark of ewnerfhip upon it.” Bat
they- fay, That if he fells for gain, ‘or if his name be on the tirlt'-J
page, thele are indications of property, which fhow h:s inten-
tion to pre[erve his right.

- This is, in effet, retrading the admiffion : For few bnnk@
are publifhed without bringing gain; and, for the 'molt part
alfo, the author’s name is upan the title-page, which is only
exprefive of a 'faét, that he was the compofer of 'the book ;
but) does not idformy the pablic, whethér he 1s 1o claim a perpe-
tual property in this work, or ro ‘make a {ree offering of it for
the ufe of mankind. - Third parties have no aceefs to’know
what bargtinthere was between the author and the bookfeHer, or
whether any pnee was' paidito the former by the latter.  When'
a temporary right was alcertained td authors by thé'adt of Queen
Anne, the legiflature faw the n.ece{hty- of elkablithing fore ouvert
evidenece of the author’s mtention, and preovided i:{:u it ; but
upon the footing of the common-law right, a perfin’may ntf'en(t
withowt Baving any pel'ﬁble means ﬂf’ kno w*mir W hcthm lre does
ﬁght oF wmng : |

“Upon dhefe grounds, the- dc{'&ﬁde? 15 adﬁ'ed ghat ‘the perpe-
tual wight, Iuppnlcd to be in authors and their hrus and afligns,

0t huch

¥




[ 25 ]

which has received the name of literary property, refts upon no o
gencral principle of law, reafon, or expediency. The next |
queftion is, How far there are any traces of it in the law of Scot~

land, prior to and independent of the aét of Queen Anne? |

II. If this fpecies of property be at all a branch of the muni- 1. Common {
cipal law of Scotland, it muft be founded either in the civil law, Eﬂ;,;nil_ 1{
or in our own ancient cuftoms, atts of the legiflature, authori- i
ties of our lawyers, or judicial determinations of our Courts. - 4
All of thefe fources have been inveftigated ; every corner has
bean fearchied ; but not the lealt olimple difcovered of literary
exclufion; independent of fpecial grant: On the contrary, we
find ample materials to {how, that it is adverfe to every notion
of the icommon law of this country. .

Before the invention of printing, the idea of property in an
authdr, in the fenfe now contended for, could hardly exiit; be- |
caufe the multiplication of copies by writing was fo tedious, that |
it could yield no gain to the author, whatever it might do to
thofe who endeavoured to procure a (ubfiftence by their manual
Yabour. . This; in the Roman and Grecian ftates, was generally
the tafk of flaves ; and it 'was common for learned men, or thole
who were fond of making libraries,” to keep flaves for the pur-
pofe of tranferibing. This, in particular, was the cafe of Atticus, C.NeposVi-
who made a large collection of very valuable books by means " Wt
his {laves, at no other expence than that of copying; and it
does not appear that by fo doing he gave any offence either to
authors er 1o bookfellers.

“The only literary property acknowledged in the civil law, was

that which was in the owner of the paper, or parchment,-on :
which the words were wrote. Literz quoque, licet aurez fint,

: [n--rindu_clmrtis membranifve cedunt; ac folo cedere folent ea,

¢ quz inedificantur, aut inferuntur. Ideoque fi in chartis mem-

¢ branifve tuis carmen, vel hiftoriam, vel orationem Titius {crip=- f
¢ feret; hujus corporis non Titius, fed tu dominus efie videris.
¢ Sed {i a Titio petes tuos libros, tuafve membranas, nec impen-
¢ {ag feriprurz folvere paratus {is; poterit fe Titius defendere i
¢ per exceptionem doli mali, utique fi earum chartarum men- i
¢ branarumve pofleflionem bona fide ractus ett.> Infl. de rerum

el e P gl R —— e T - =

A.late awghor takes notice of this text, and fays, ¢ We find-no Mr. Black- il
' = - g Lt v vk . [tone, b. 2. i
¢« other mention in the civil law of any property in the works of . .4 §s
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«the underftanding, though the fale of literary coplies for the

<«.purpofes of recital or multiplication, ‘is certainly as ancient
< as the tmes of Terence, Martial, and Statius.” The latter
‘part of this propofition, if it means that fuch copies were fold
with an exclufive power of multiplication, is not fupported by
the authorities referred to.

Thus, in the prologue to the Eunuch, Terence f'ays, ¢ Hanc
* fabulam poftquam ediles emerunt.” This only fhows, that the
‘public magiftrate {uperintended the amufements of the theatre,
and gave the dramatic poet a price for his work : It does not
prove; that there was a trade fubfifting between the bookfeller
and the author:upon the footing of perpetual copy-right.

In the fame way, the epigrams referred to in Martial, ferve
only-to evince, that there was a bookl(eller, or copyift, who made
it his trade to tranfcribe manufcripts and fell them, and whe
no doubt was paid for his trouble.

Sunt quidem, qui me dicunt non effe poetam ;
Sed qui me vendit bibliopola, putat. MarT. /. 14. ep :94.

The paflage relative to Statius, in the feventh fatire of Juve-
nal, is-equally inconclufive, as it only proves, that Scatius dll-
pofed of his tragedy vto the players.

The following lines of Horace fthow very plainly, that there
was no {uch thing as copy-right among the Rumana.

" Hic meret era liber Sofiis, bic et mare tranfiz,
Er longum noto {eriptori proregat evum.  De art. poet. v. 345.

In the preceding verfes the book is deferibed, which is here

{poke of, as procuring money to the Sofii, two brothetrs of that
name, eminent bookfellers in Rome ; and to the awhor, fame.
This contraft between the author and the bookfeller is remark-
able : It fhows Horace’s fenfe of the matter ; and that the notion
of profit to an author, by perpetual fale of his wnrks was not
then entertained.
" Neither do the writers onithe civil law take the leaft notice
of a property in literary cumpnﬁtiuns; though Voet, in treating
of prrmfegm, makes mention of the exclufive parenis I'umcumcﬂ
given to printers of books. :

The idea therefore of literary property could mot creep in
among us from the civil law; and as litele can ic be traced to

" any
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any other fource. Tt is id by Ames, in the prefuce to his Typos W
grapbical Antiquities, * That in the time of Henry Il -of England, 3
¢ the manner of publifhing the works of authors, was to have
¢ them read over for three days fucceflively ‘before the Univerfi- i

1

¢ ty, or other judges appointed by the public ; and if they met
¢ with approbation, copies of them were then permitted to be |
¢ taken, which were ufually done by monks, {cribes, illuminors,
¢ and readers trained up to that purpofe for their maintenance.’

At this period, furely authors could have no monopoly after
publication, either in Seotland or England. Every perfon who
chafe to be at the labour of tranferibing, muft have beeir entitled
to reap the fruit of his labour ; and as our common law goes
back that length, fo it follows, thae literary property is no ori-
ginal part of the common law of this country. Public utility,

s well as the nature of the thing, muft have rejefted any fuch

pretence ; and if fo, 1t will be difficult to explain how, or at

what tie, or for what good reafon, it fhould afterwards have

been introduced among us.

° Upon the revival of learning, and after printing had been in-

vented, the publication of books was ftill an expenfive opera-

tion, .and could not be attended with profit to the aathor ; but

the zeal of learned men was great, and they publifhed their

works not only without reward, but at great private expence.

The art of printing was introduced into England by Caxton a-

bout 147¢, and into Scotland at or foon after the fame time, as

pears from Ames, and from IVarﬁm’; Hiflory of Printing. When in-

troducéd, it was confidered as a mechanic bufinefs, a mdanufac-

ture of the kingdom, which all men had a right at eommon law

to exercife: It was only a more expeditions method of copying.

The ficft printers, both in England and Scotland, confidered it _
in this light, and printed every book that came in their way,
without any notion of being reftrained, either by literary pro- '
perty, or by any other confideration.

The only method taken in thofe days to prevent interference |
was to conceal their art’as far as poffible, not being metaphyfi-
cians enough to imagine, that, by inventing the art, they had
acquired any exclufive right to exercife it.: * Inventores primos Maitaire,
¢ id clam habuiffe, omnefque fecret confcios, religione Etiam;;;i’g:.
< jurisjurandi interpofita, exclufifle ideoque vaftz molis opera ki
< peor paucis operariis fuifle concredita.” In fpite of their endea- ' 3

vouls
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vours however, the art fpread, printers multiplied, and. books
were publifhed without any controll, till the policy of different
ftates refltrained it by pﬂf"twe regulations, or the prerogative of
the prince, in arbitrary times; encroached upon the natural li-
berty of the {ubject.

The invention therefore of printing wrought no alteration to
make the common law adopt new principles.

The liberty of the prefs in Scotland was firft reftrained by the
ftatute of Queen Mary, 1551, cap. 27. which, upon the narrative,

That diverte prenters in the realine preited buikes chucerning the
¢ faith, ballates, finges, blafphemationes, &c. to the defama-
¢ tion and flander of the lieges,” therefore ftatutes angd ordains,
¢ That na prenter prefume, attempt, or take upon hande, to
¢ prentony buikes, ballates, {anges, blafphe nmtmlles, rumes, or tra-
¢ gedies, outher in Latine or Eanglith toung, in ony times to
¢ cum, unto the time the {amin be {feene, viewed, and examined
¢ be fome wile and; difereit perlons, depute thereto be the Ordi-
¢ nares quhat-fum-ever ; and thereafter ane licence had and ob-
¢ teined fra- our Severaine Ladie and the Lord Governour, for
~¢ imprenting of {ik buikes, under the paine of confifcation of all
¢ the preater’s gudes, and banifhing him of; the realme for ever,’
This was entircly agreeable to the fpiut of the eftablifhed religion
in thofe rimes, ayeric to free e;gquuy, and having no other means
left of oppofing the reformation ‘than by ob! Iruchng the progrels
nf' knowledge and true literature,. then falt gmmng grnund by
means of the inveation of prmtmg .

Sir: George Mackenzie, in his obfervations on this .a&, main«
tains, That printing is suer regalia, and that the King may dil
charge any man to prmt wuthuut his licenceé. At the fame time
he,oivhs, ¢ It is the opinion of fome 1{-puhhcans, that, printing
‘ being a arade, no man can be debarred from the free nie of it,
¢ r::-,cf.pt by Parhiameant, in which theirown confent is implied.’ It
is ihmaterial to the p:ch,nt argument, whether the power of
reitraining -the prefs was in this country acknuwlfdged to.. be
m the S_..wr.:rrlgn,_ or in Parliament ; for {Ull thefe reftraints
weke of a very different kind from that of literary property, ot
which neither the legiflature at the time, nor our lawyers, ap-
pear_to have lad tlm fmalleft conception., The a& above recited
ity .I-.{,s 1gdmﬂ quthors as much- as againfl others,- and, paying ne

gard to hnhrn jmpwf«, pro! ulms them f'mm even publifhing
: tiir
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eheir own works without licence. . .

Priot to the afoiefaid’ act; 1551, there appears.one in: James
the Fifth’s reiga, 15404 caps 127, ordaining the acts: of Parhas
ment to be publifhed,” and the clerk-regifter ¢ to make anc:au-
¢ thentic extrac and copy of all the faiclis aéts, fa far as con=
¢ cernis the common weill, under his fubfcription manual, to be
« imprented, be quhat prenter it fall pleate the faid clerke of
« regifter to chufe: And it fhall not be leafum to ony uther
« prenter, to imprent the famin within this realme, or without
¢« the famin, or bring hame to bee  faunlde, for the fpace of fex
¢ seirsmixt to cum, under the paine of confifcation of the famin :
¢ Providing alwaies, That the (aid prenter to be cholen be the
¢ (aid clerke of regifter, as faid is, have our faid Sovercigne
¢ Lordis fpecial licence thereto.’ Accordingly, in the fame
year 1540, we find a patent . granted by the King to Thomas
Davidfon, for printing the aéts of Parliament, and difcharging
211 others for the fpace of fix years, under the pain of confifca-
tion ; and there are fundry renewals of thofe licences to print
¢he acts from time to time. _

But this can hardly be accounted a reftriction of the liberty of
the prefs, as it was thought proper very early, both in England
and Scotland, that a@s of Parliament, and other aéts of State,
fhould be publifhed under the direétion of the King .or his of-
ficers, and likewife Bibles ; andin England, Prayer-books, and A+
manacks, regulating the falts and feftivals of the church.  Thelé,
in our neighbouring country, are called prerogarive copies, having
heen velted in the fupreme Magiftrate from political confider-
ations, for the fake of aniformity in law and national religion.
They had no conneétion either with the fuppofed private right
of authors, or with the general reftriction of the prefs. At the
fame time it may be noticed with regard to the above act 1540,
¢hat the exclufiyve privilege, even of printing the aéts of Parha-
ment, was limited to fix years, -and that the authority of Parli-
ament ‘was thought neceflary to confer this monopoly.

It is probable, that the eftablifhment of the Reformation.foon
rendered the a& 1551 unpopular, fo far as regarded a general
prohibitiow of printing without licence ; But the ideas of pre-
rogative at that timc were high, -and a ¢uftom had been mtro-
daced in other parts of Europe, of applying to ‘the Tovereign
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