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defender, as troducing a literary property for a limited time,
and wnder certain conditions. From thence it has been inferred,

that no fuch property did, or can fubfift, without the terms of the

ftatute.

On the other hand, the purfuers humbly contend, That the fta-
tute, when duly confidered, does no ways affe&t or prejudice an

author’s right at common-law, but even, of itfelf, proves the

prior exiftence of fuch a right, and only fortifies it with addition-
al fecurities, providing the conditions of the a@t are complied

with.

In confidering its import, the purfuer {hall hold te the words of

the ftatute itfelf, as the only rule for afcertaining it, without re-
forting, as the defenders have done, to inferences and prefumptions
from minutes or votes of either houfe of parliament, before the
act was pafled into a law. Thefe minutes do, in fair reafoning,

prove nothing againft the purfuers conftru&ion of the act, but

they are by no means a competent or legal evidence of its import.

- THE title of the a@ is, *“ An a&t for the encouragement of
“ learning, by vefting the copies of printed books in the authors,
¢ or purchafers of fuch copies, during the times therein mention-~
¢ ed.” This title gives rather aninadequate view of thealt, which
cannot be affected by it. But the title would have been {till more
smproper, had the real intendment of the a& been to deprive au-

thors of any right or fecurity already belonging to them, It could

be no encouragement of learming, to diminith the known right of

authors; but it was an encouragement of it, to fecure, by penal-
ties, that right, which was acknowledged as already capable of

fale, or purchafe.

»

Tug preamble of the act fets forth, “ That whereas printers,
““ bookfellers,
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“ Bookfellers, and other perfons, have, of late, frequently taken
¢¢ the liberty of printing and publifhing, or caufing to be printed,
“ reprinted, and publifthed, books and other writings, without the
““ confent of the authors or proprictors of fuach books and writings,
¢ to their very great detriment, and too often to the ruin of them
“ and their families, For preventing, therefore,” &+¢. No
words could be ufed more clearly indicating the fenfe of the les
giflature, that, antecedent thereto, a properly fubfifted in au-
thors, which had been unjuftly invaded, and merited a ftronger

{an&ion to preferve it. Such a preamble was perfectly adapted to
an.a@ intended for declaring and afcertaining the inherent natural

right of authors in their own works, but could never have been

ufed in an ad introdu@ory of a fpecies of unknown property, or
in one meant to reffrain a right already known and acknowledged

in law.

Ix like manner, the very firft enalting ¢laufe provides, * That
“ fiom and after the 1oth of April 1710, the author of any book

“¢ or books aiready printed, who hath not transferred to any o-

“ ther, the copy, or copies, of fuch book or books, {hare or fhares
¢ thereof, or the bookfeller or bookiellers, printer or printers, or
“ other perfon or perfons, who hath, or have, purchafed or acqui-

%¢ ped. the copy, or copies, of anybook or books, in order to print

¢ or reprint the fame, fhallhave the fole right and liberty of print-
¢ ing fuch book, or books, for the term of 21 years, to commence
¢ from the faid 1oth of April, and no longer.” And further, that
the author of any book, not already printed, or his aflignees, ¢rc.
{hould have the fole liberty of printing and reprinting fuch books
for 14 years, from the day of firft publifhing the fame, andnolong-
er ; and that if any other perfon fhould print or reprint the {ame,
without the confent of the proprietor, or proprietors, fuch offender

fhall forfeit the books to the proprictor, and alfo forfeit one penny for
every
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every fheet found i bis cuffody, the one moiéty thereof to the king,
and the other to any perfon fuing for the {fame.

Tre whole of this claufe fpeaks of a legal right capable of
transfer, and fuch as had been even transferred prior to the adt,
giving the benefit to thole who had already purchafed a copy-right,
as well as to fuch who might thereafter become entitled to it. It
indeed limits the benefit to a certain term of years, but it 1s mere-
ly that fecurity given by the a@, which is fo limited, namely, the
forfeitures and penalties therein mentioned, which, independent of
the a&, could not be recovered. Even this fanétion of penalties
+s further extended by the laft claufe in the a@, which provides,

that after the expiration of the 14 years, * the {ole right of print-
“ ing, or difpofing of copies, fhall return to the authors thereof,

¢ if they are then living, for another fourteen years,” without

adding the words, and no longer.

~ THE limitation of actions brought upon the ac, for offences
committed againft it, to the fhort {pace of three months after the
offence, does likewide demonftrate, that the legiflature meant on-
ly to limit the endurance, or exercife of the additional fecurities
it had given, without depriving the proprietors of what they alrea-
dy had in common with the proprietors of every other fubject. To
fuppofe that an author’s property, when invaded, could only be
maintainable at law during three months, would be to {uppoie the
higheft abfurdity, and yet it is clear no ation can be laid on the
ftatute beyond that {pace ; whence it follows, that after it, the pro-

prictors relief muft lie at common law, independent of the {tatute..

Varrous other paflages occur in the act, demonfirating; that a
property was held to.{ubfift, independent of the ftatute.. Thus, as
o condition of the proprietor’s enjoying the benefit of the act, itis
provided, that the title to.the copy thall, before publication, be
L entered:
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entered in the regifter-book of the company of ftationers, in fuck
manner as bath been ufual, and that, otherwife, no:perfon reprints
ing the book fhall be fubjeét to the forfeitures and penalties there=
in mentioned. ' Here the title to the copy is held to fubfift prior to
the party’s taking the benefit of the act, and the entry in the regis
fter, intended for notification,-is ordered to be'made in fuch a way
as had been ufed before the act was pafled, and the negle& of that
entry'is only to have the effet of exeeming the offender from the
penalties of the a@, but nothing is therein faid, tending to declare,
that, upon fuch negle®, the book fhould become common proper-
ty, or that it might be pirated and reprinted with impunity.

LAsTLY, the faving claufe contained in the a&t makes this point
ftill clearer : It provides, ** That nothing in this a& contained,
““ fhall extend, or be conftrued to extend, either to prejudice or
““ confirm any right that the faid univerfities, or any of them, of
““ any perfon or perfons have, or claim to have, to the printing
“ or reprinting any book or copy already printed, or hereafter to
““ be printed.” This provifo fhews, that the legiflature meant to
leave all copy-right, or property in books, that was or could be
claimed, independent of the ftatute, to continue unaffe@ed there-
by. The univerfities, in particular, had, before that period, af-
ferted a copy-right in feveral books, and that of Oxford had then

newly purchafed the right to Lord Clarendon’s hiftory, which was
afterwards the fubje@ of judicial conteft.  All fuch rights as did

or might thereafter exift, were therefore left to be determined on
the principles of common law.

FroM the obfervations that have been here made, the purfuers
humbly conclude, that the ftatute of the 8th of Queen Anne,
though not very accurately drawn, does, upon the whole, ftrength-
én and fupport the docrine they endeavour to maintain, and can-
not, with any reafon, be founded on to impeach it. It cannot be
held to have this laft tendency, without fuppofing, that a ftatute ex-

prefsly made for the purpofe of better fecuring the rightof authors
in
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s 1 e works, wasintended-to cut off that right they already had.

L3

pexed, that Judge Blackfione holds th

It might as well be argued, that a&s paffed for infliting penalties

on perfons guilty of bribery and corruption, or for the better pre=
venting the commiflion of other offences, fhould render thofe acts
perfectly innocent and unadtionable, unlefs brought to trial under
fuch particular {tatutes. Right and wrong will be always the
fame, whatever rules may be made for the better maintaining the

one, or checking the other. Ic will appear too from the quotation an-
e ftatute in the fame light the

purfuer does, as protec? ing, notintroducingthe copy-right of authors.

lature in ftill later ftatutes, In particular,

y-right of authors has alfo been recognifed by, the legii=
the act of the 1oth ef
Queen Anne, cap: 19. § 112, relative to the ftamp duties, pro-
vides, that if the duty of any pamphlet fhall not be paid, and the

tifle of it regiftred at the {tamp office, ¢* the author, printer, and
publifher thereof, and all other perfons concerned in or about
the printing or publithing fuch pamphlet, /hall lofe all property
therein, and every Copy thereof, although the title thereto were
regiftred in the book of the ftationers in London,” drc. And a
like claufeis contained in the act of the gth of his prefent Majefty,
e ftamp duties in the American colonies.

THE cop
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cap. 12. impofing th

e that has occurred; of an action brought on

¢his fatute of Queen Anne in the Court of Seffion, is that of the
bookfellers of London againil thofe of lidinburgh and Glaigow,
which has been quoted by the defenders, as a decifion 1n their fa-
The cafe has been colleéted both by Lord Kaims and Mr
1748 ; but from both thefe reports, and alfo
itfelf, it is perfeCly clear,
to the defenders

Tur only inftanc

vour.
Falconer, 7th. Jjune

from the printed papers in the. caule

that the judgment there given can afford no aid

plea.

was laid dire@ly on the aforefaid {tatute of the 8th

Tur altion
of Queen Anne, and alfo upon another ftatute of

the 12th of King
George

Cafe of the
bookfellers of
London, a-
gainlt the
Scots book-
fellers, 1n

1749,

i




koo W ™

.

e
-

= —:‘A'E;‘E'.F.“.-—"-.'Ti:-'_ e e e

L

= P, e ——
R T A

-

TG el i ¢ e s R el i Bl . 1T g
s -I-|- "

.

. —_—
=
- b — o
=5 s T -
- - - - Lt -

( 36.)

George II. prohibiting the importation of foreign editions of books
compofed and firft printed in this kingdom, under like forfeitures

and penalties. ~ The libel charged, that the defenders, the Scots

bookfellers, had committed certain offences againft thofe ftatutes,
and therefore concluded, either for recovery of the ftatutory penal-
ties, or that the defenders fthould pay damages for every furrep-
titious copy fold, and forfeit the remaining copies. In the courfe

" of the procefs, the London bookiellers chiefly infifted on this laft

conclufien, without exprefsly waving the other, and offered to
prove the numbers fold by the defenders books or oaths.

THE defence was, That the a&ion was brought on the a& of
Q. dnne,which had infliCted a penalty for its fan&ion, but contained
no authority for a claim of damages: That no a&ion of damages
could be competent, fo long as the party offending was liable to
a popular a@tion for penalties ; that it could not be {uppofed that
fuch a&ion eould arie after the lapfe of the time limited for reco-
very of the penalties, if it was not competent before, and that no
aGtion whatfoever, under the ftatute, could be competent to any
who had not comphed with the conditions of the ftatute, fuch as
the purfuers, whofe books had not been regularly entered in fta-
tioners hall, Your Lordfhips final judgment ‘¢ found, that no
““ action lay on the ftatute for offences, except when it was

““ brought within three months of the committing fuch offence
b |

“ and found that no action lay on this {tatute, except for fueh

““ books as had been entered in Stationers Hall, in terms of the {ta-
“ tute; and alfo found, that no action cf damages lay on the fta-
“itute,”

THE caufe was carried up by appeal, and the houfé of Lords
were of opinion, That the aCtion was improperly and inconfiftent-
ly brought, by demanding both an account of the profits of the
books, and a recovery of the penalties of the aéts of Parliament ;
aud therefore the judgment of this. Court was- rewerfed, without

prejudisce
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e detérmination of the points in difpute, when pro=
i

prejudice to th
perly brought to trial. -

Frowm the above circumitances, i+ is manifeft, that the judg+
ment given in that caufe, can have no influence on the prefent
queftion, which has not before been the fubje&t of trial in-this

country. Our writers too have been filent upon it, owing, as al-
to their not having had occafion to employ their

Lord Bankton, indeed, Vol. L. p. 41T,
he has not touch-

ready obferved,
thoughts concerning it.

gives a fummary of the aé&t of Queen Anne, but

ed upon the abftract queftiun.

THE only other fource, t
drawn, 1s the pradtice of our neighbouring country, where this

point has been often debated, and where the higheft refpe&t 1s due
to the judgments given, not only from regard to the great abilities
and diftinguifhed characters of the judges, but alfo from the great-
" er degree of experience

that country than in this.

Tug Court before which queftions of this nature h
quently occurred, is the High Court of Chancery.
is pirated, the

' cery
the puhlitatiun of the pirated edition.

“injunction, AEdavits are read, to thew the title, or interelt which

“the petitioner has n the book or copy; and unlefs he thereby {a-

; tisfy the court of his having {uch nig
muit be l‘ujt:ﬂ'ud. The defendant has an {}l‘.lp{}l“ttllllf:,’ to be hear
by counfel, if he thinks fit, :
called, may be mac
ﬂfliut_‘{JE:.

purfuers ‘nformation ; and therefore the g

K

and pradtice, in this matter, occurring 1n

ave moft fre-
Where a book
author, or proprictor, commonly applies to Chan-

for an order or injunélion upon the defender to ftay or delay
In order to obtain fuch an

*ht, his. motion or petition

herefore, from which afliftance can be V. Theprad)

tice of En-
gliih courtss

Proceedings
in the Chan-
cerv of Eng=
land.

and the injuncions may berefufed o rc
le tt:mpﬂl'tﬂ‘}* or purp;‘uzaﬂ, :u;i:ur:_ﬂng to circum-
Such is the pradtice of that High Court, agreeable to the
> granting an injunction, 1n

cales
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cafcs where the copy-right was not fecured in terms of the a&k of

fucen Anne, is an opinion of that court, that a property in the
work fubfifts at common law, or in equity, independent of the

" {tatute,

5 -

| Now, were the purfuers to enumerate every cafe of this kind,
i which injun&ions have been granted by the Court of Chance-
ry, they would fwell the lift to a prodigious extent. . Almoft eve-
ry year affords inftances of them, and a few {hall be only no-
ticed.—In the year 1735, an injunction was granted for hindering
the printing of The whole Duty of Man, the property whereof had
been affigned in the laft century. The fame year, Lord Talbot
granted an injunction againft printing Pope and Swift’s Mifcella-
nies, though feveral of thofe pieces had been publifhed fo early as
the 1701, long before the a& of Queen Anne was made. A like
mjunction was granted by Lord Hardwicke againft the printing
of Milton’s Paradife Loff ; and the fame great man granted an infi

junction as to the printing Pope’s letters to Swift
. . 3 v
it was held, that the fending a letter transferred

in which cafe

¢t to the receiver
the paper on which it was wrote, and every ufe of

o the contents,
except the publifhing.

BuT the praétice in that court, and the foundation on which it
has proceeded, have been much better explained than the pur-

fuers can do it, in opinions, that, on former occafions, have been
given on this fubjed, by the moft eminent counfel then at the
Englifh bar.  In the cafe already mentioned, of the bookfellers
of London in 1748, an opinion, the moft refpe@able that the
nation ever could afford, was produced to your Lordthips ;
it '1s that of the then Solicitor-General, Dearing, ¢ Tha;
‘“ authors and proprietors, waving the penalties ill the a& of
Queen Anne, always have recourfe to a court of equity, which

proceeds upon the foundation of the property declared by the

. f‘ act,

4
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a@, and gives a fpecific relief, by granting injunctions to re-
{train the printing, publifhing, or felling of pirated editions,
and decrees them to account to the proprietors for all the pro-
fits made by the fale of any copies of a pirated edition ; and,

in a court of equity, it is moways material whether the book ever
awas entered, this being confidered as a circumftance only, to

(14

14

(44

¢¢ entitle the proprietor to fue for penalties.”

A cory of the opinion of another great lawyer, was produced in
the late procefs at the inftance of Ruddiman’s truftees againit Ro-
bertfon. It had been given by the late Mr Yorke, when confult-
ed by Mrs Ruddiman, upon a piracy committed by Mr Riving-
ton, a London bookfeller, during the {fubfiftence of Mr Ruddi-

man's patent. His words are : ¢ If Mrs Ruddiman 1s entitled

““ to be the legal reprefentative of her late hufband, or, by virtue of
‘¢ an affignment to a truftee for her benefit, is entitled to the par-
ticular right of copy in the book in queftion, 1 am of opinion,
that her beft method of proceeding is by bill in Chancery, for
a difcovery and account of the books printed, and for an in-

9
€é
£c

¢ jun@ion to reftrain the fale, which may be moved on the

L

¢¢ ufual affidavits (of property, and the piratical publifhing and

¢ vending) immediately after the bill filed. This 1s the known

¢¢ courfe in all thefe cafes ; and the injuncion has been granted

¢

a]

on the foundation of property in the author’s aflignees or repre-

¢

™

fentatives, long after the expiration of the term granted by any

patent, or the two terms mentioned in the flatute 8th Anne, and

™

[ 4

L o

¢ has always been fuccefsful.”

As the interpofition of the Court of Chancery, by injunction,
has generally proved a fuflicient remedy to the party aggrieved,
few inftances have occurred of the trial of the queftion in the
Englifh courts of law.” One recent and noted cafe, however,

has been already referrcd to, and which is. precifely fimilar to

the

Opinion of
Mr Yorke.

- — e —

Judgment of
the King's
Bench, in the
cale of Mil-
Iar contra
Taylor, anno

176q. - bl
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the prefent. Mr Thomfon printed his poem, called The Seafons,
about the year 1727 ; and, although he entered it in Stationers=
hall, the privilege of the ftatute expired with his own life, in" 1748,
His right to the property was purchafed by Mr Millar, book{el=
_ lerin the Strand ; and one Taylor, a bookfeller at Berwick, hav-
T ing .printed an edition of the book, without Mr Millar’s confent,
3 he brought an action againft Taylor in the court of King's Bench,

for recovery of damages.

A sreciaL verdi&t was found by the jury, afcertaining the faéts
already mentioned ; and alfo finding, that, before the reign of
Queen Anne, it was ufual to purchafe the works of authors, and
| {ell the fame, and to make them the {fubject of family-fettlements ;
! _I-l,,f and 'that the property of authors in their books, was fecured
| by orders or by-laws of the Stationers Company, particularly one

in 1694.

Urox this fpecial verdi&, it was argued by the counfel for
Mr Millar, That an author had, by the common law, an inhe-
b rent right to the property of his own works, independent of any
{tatute or patent. Mr Taylor, on the other hand, contended,
That there was no other legal property in books, than that which
was given by the act of Q‘chcn Anne, and that both the terms
mentioned in that {tatute having expired, the book in queftion
was become common property ; and, confequently, he had as
good a right as the plaintiff to print and fell it. Every authority
and argument that learning and 1ngenuity could fuggeft, were
urged on both {ides; and, in April 176g, the opinion of the
court was delivered by the judges /fériatim, and at great length.,
’The opinion of one of them (now decealed) was in favour of the
defender 3 but the Lord Chief Juftice, and the other fwo judges,
were of opinion, that the plaintifl’s right to the property was
founded in the common law ; and, accordingly, judgment was.

pronounced
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pronounced in favour of Mr Millar. It muft be unneceflary for
the purfuer to fuggeft to your Lordfhips, what degree of regard
-is due to fuch a judgment, folemnly given, upon the very precife
point now in queftion.

A surT between the fame parties, and relative to the fame book,
was likewife brought in the Court of Chancery; and, in July
1770, the Lords Commiffioners of the Great Seal were pleafed
to decree, that Mr Taylor fhould account to Mr Millar’s exe-
cutors for all the copies he had fold ; and further, to decree a
perpetual injun@ion againft Mr Taylor. It is true, that Mr
Taylor, upon the above-mentioned judgment pafling againft him
in the Court of King’s Bench, brought a writ of error in the Ex-
chequer Chamber, to take the opinion of the twelve judges on
the queftion ; and, the purfuers are informed, that he {fent his
fon down to Scotland, to folicit a fubfcription among the book-
fellers here, for defraying the expences of it : but, it f{eems, he
was advifed, that he could have no profpect of fuccefs by a re-
view ; and, therefore, took no further {tep to profecute an ap-

peal.

AxoTHER cale may be noticed, which occurred ftill more late-
ly in the Court of Chancery. Mr Macklin of Covent Garden
theatre compofed a farce, called Love A-la-mode, which had
been often exhibited on the {tage, but never was printed or pu-
blifhed. Mefl. Richardfon and Urquhart, printers of a monthly
pamphlet, called The Court Mifeellany, or Lady's Magazine, hired
a perfon to take down inwriting the firlt act of tharfarce, when
performed, which they afterwards inferted in their magazine.
Mr Macklin thereupon filed a bill againft them in Chancery, pray-
ing, That they fhould account to him for the profits of the copies
fold, and be reftrained from felling any more of thele magazines.

It appeared, upon evidence, that Mr Macklin had got large {fums

L

from

Chancery
decree be-
tween the
fame parties,
in anno

1770

Cafe of Mac-
klin contra

Richardfon 1
and Ur- g
quhart. |
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- from the managers of the theatre, and ntilers, for allowing this

farce to he performed; and the court, as the purfuer is informed,
granted him a perpetual injunction againft Richardfon and Ur-
quhart ; and he afterwards recovered damages aganit them on-a
trial at common law. Thefe judgments could only proceed on the
footing of an author’s having an original right in his own compo-
{ition ; and that fuch right was not loft, or communicated, by even

the moft public recital on the ftage.

AxD the laft cafe that fhall be mentioned, is that of Mefl. Bec-
ket,- and others, of London, againft this very defender, Mr Do-

" naldfon, for printing the book already mentioned, Zhomjon’s

Seafons.  Upon a hearing before the prefent Lord Chancellor, fo
late as the middle of November laft, his Lordfhip was pleafed to
decree a perpetual injun&tion againft Mr Donaldfon, and  likewife
ordered an account to be made by him to the plaintiffs.

THE purfuers fhall only add to thefe moft re{pectable authorities,
the opinion of Judge Blackftone, in his late ingenious and elegant
Commentary on the law of England, vol. II. p. 405. the
firlt edition of which was printed in the 1768, He there
Jays down the common law upon this point, agreeable to what
has been here humbly maintained upon the part of the purfuer,
He holds, fir//, That authors have an original exclufive right of
property in their own compofitions. And, 2dly, That this right
{fubfifts independent of the act of Queen Anne, which was intend-
ed merely to protect that property, by impofing additional penal-
ties upon the invafion of it. He illuftrates this opinion, (formed

~ before the judgment in the cafe of Mi/lar contra Taylor) by argu-

ments and authorities deduced from ancient and modern writers,
from hiftorical facts, and from different {tatutes and cafes, which

have been adjudged, both in the courts of law and equity. But,
as the fentiments of this learned and honourable author are de-
livered
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ltvered at Tome length, a copy ‘of the paflage referred to, entire,
fhall be hereto annexed,

9oME critical remarks have indeéd been made for the defenders,
on the authorities mentioned in the notes on that paflage, intend-
ed to fhow, that fome.of them do not entirely juftify what 1s

maintained in the text. It will not, however, be readily prefumed,
“or believed, that the learned judge is miftaken in the true {enfe
~or import of any of his authorities, efpecially Englifh ftatutes, and
cafes adjudged in England. So far as the purfuer is capable of
underftanding them, they are moft appofite and conclufive to
" the points upon which the. references are made. But he fhall
- wave the particular difcuilion of them here, both as being unne-
ceflary, and as it would be unbecoming in the author of this paper
" to fuppofe, that a work, ftamped with fuch a name, and which
even refleCts honour on the age that produced it, could, 1n any

part of it, either need, or receive, the fmalleft aid from fuch a

hand as his.

Uron the whole: The purfuer humbly hopes, that your Lord-
fhips will be thoroughly (atisfied, that his action is well founded
in the principles of law and reafon, and in the confiderations of

juftice and expediency.

In refpect whereof, &c.

DAV, RAL
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compofition confifts intirely in the fentiment and the 1

{ 4 )

EXTRACTS from Judge BracksTone’s Coma

mentaries, laft edition, referred to in this Infor-
mation,

BOOK II. Cuar. XXVI §. 8.

THERE 1s ftill another fpecies of property, which, being
grounded on labour and invention, is more properly redu~

cible to the head of occupancy than any other; fince the right

_ of occupancy itfelf, is fuppofed by Mr Locke (4), and many others

(6), to be founded on the perfonal labour of the occupant. And
this 1s the right which an author may be fuppofed to have in
bhis own original literary compofitions ; fo that no other per=-
fon, without his leave, may publifh or make profit of the
copies. When a man, by the exertion of his rational powers,
has produced an original work, he has clearly a right ro difpofe
of that identical work, as he pleafes; and any attempt to take it
from him, or vary the difpofition he has made of it, 1S an invae
fion of his right of property. Now, the identity of a literary
anguage ;
the fame conceptions, clothed in the fame words, muit neceflarily
be the fame compofition; and, whatever method he takes of con=-
veying that compofition to the ear or eye of another, by recital,
by writing, or by printing, in any number of copies, or at any
period of time, it is always the identical work of the author
which 1s {o conveyed; and no other man can have a right to
convey, or transfer it, without his confent, either tacitly or ex-
prefly grven, - This confent may, perhaps, be tacitly given, when
an author permits his work to be publifhed, without any referve
of right, and without ftamping on it any marks of ownerthip,
It is then a prefent to the public, like the building of a church,
or the laying out a new highway; but, in cafe of 2 bargain for

(2) On government, p;lrt 2d. ch. s. .
(4) Sce page 8.
a fingle
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or a fale or gift of the copy-right; the rever-
continued in the original proprietor, or the whole

y

a fingle impreflion,

fion is plainly
property transferred to another.

The Roman law adjudged, that if one man wrote any thing,
though never {o elegantly, on the paper, or parchment, of an-
other, the writing {hould belong to the original owner of the
materials on which 1t was written (¢): meaning certainly nothing
more thereby, than the mere mechanical Dperatiml of writing,
for which it directed the (cribe to receive a fatisfaction ; efpecial-
ly as 1n works of gcniua and invention, fuch as a picture painted

on another man’s canvas, the fame law (d) gave the canvas to the

We find no other mention in the civil law, of any pro-
perty in the works of the underftanding, though the fale of lite-
for the purpofes of recital, or multiplication, 1s
' ‘mes of Terence (¢), Martial (f), and
in England, hath there been any

painter,

rary COPpIes,
certainly as ancient, as the t

Statius (¢). Neither with us,
final (hh) determination upon the right of authors, at the common

law. But much may be gathered from the frequent injunctions
of the Court of Chancery, prohibiting the invafion of this proper-
ty ; efpecially where either the injunéions have been perpetual (),

or have related to unpubliihcd manufcripts (¢), or to fuch

(¢) Si in chartis membranifve tuis carmen, vel hiltoriam, vel orationem Titius fcripferit,

hujus corporis non Titius, fed tu dominus efle videris, Inft. 2. 1. 33

(d) Inft. 2. 1. 34

(¢) Prol. in Eunucho, 20.

(/) Epig. i. 69, 1v. 72, xiiis 3, XIV. 194
(g) Juv. vii. 83.

(4h) In the cafe of Millar and Taylor,

(upon folemn argu

one, that an exclulive copy
been fince brought in the Exchequer-Chamber,

this nice and important que(tion.

error hath

the Judges upon
(4) Knaplock v. Curl, gth November 1722, Viner Abr. tit. Books, pl. 3.

Watfon, 6th December 1737,
(i) Webb v. Role, 24th May 1732. Pope v. Curl, sth June 1741

v, Waller, 13th June 1741 Duke of Queenfberry v. Shebbeare, gift July 1758,

in B. R. Pafch. 9. Geo. 111, It was determined

ment, and great confideration) by the opinion of three judges, againit

right in authors fubfilts by the common law: But a writ of
to take the fenfe of the relt of

Baller v.

Forrefter

M ancient
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ancient books as were not within the provifions of the ftatute of
Queen Anne (k). Much may alfo be colle®ed from the feveral
legiflative recognitions of copy-rights (/); and: from thofe ad<

judged cafes at common law, wherein the crown hath been con-
fidered as invefted with certain prerogative copy-rights (m) ; for

if the crown is capable of an exclufive right in any one book,
the {fubject feems alfo capable of having the fame right in another,

BuT, exclufive of fuch copy-right as' may fubfilt by the ‘rules
of the common law, the ftatute 8. Anne, ¢. 19, hath proteced,
by additional penaluies, the property of authors, and their afligns,
for the term of fourteen years ; and hath directed, thatif, at the
end of that term, the author himfelf be living, the right fhall
then return to him for another term of the fame duration : And 4
fimilar privilege is extended to the inventors of; prints and engra-
vings for the term of eight-and-twenty years, by the ftatutes, 8.
G. 1L ¢c. 13. and 7. G, IIL c. 38. All which appear to have been
fuggefted by the exception in the ftatute of monopolies, .21 Jac. I,
¢. 3. which allows a royal patent of privilege to be granted for
fourteen years, to any inventor of a new manufacture, for the
fole working, or making of the fame ; by virtue whereof, a tem-
porary property becomes velted in the patentee (). And the {ta-
tute, 12 Geo. 1. c. 30, hath alfo fuperadded other penalties and for-
feitures, in cafe any book, firft compofed, or written, and printed
in Great Britain, fhall be reprinted abroad, and imported for fale
into this kingdom., |

(#) Knaplock v. Curl, before cited.
Faulkner, 28th November 1735.

Motte v.
Ton-

Eyre v. Walker, oth June 143s.
Walthae v. Walker, 27th January 1536.
fon v. Walker, 12th May 1739, and 3oth April 1752.

(/) A. D. 1649. c. 6o. Scobell 92. 13, and 14, ‘Car. IL ¢ 33. 10 Ann. ¢ 10
§ 112, 5 G. IIL ¢, 12. § 26.

(m) Cart. 89. 1. Mod. 257. 4. Barr. 661,
() 1. Vern, 62.
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“WiTH regard to the prerogative copy-rights which were men-
tioned in the preceding chapter, they are held to be velted in the
crown, upon different reafons. Thus, 1/, The king, as the ex-
ecutive magiftrate, has the nght of promulging to the people all
a@s of ftate and government. This gives him the exclufive pri-
vilege of printing, at his own prefs, or that of his grantee, all
alts of parhament, proclamations, and orders of council. 2d, As
fupreme head of the church, he hath a right to the publication of
all liturgies, and books of Divine fervice.  3d, He hath a right,
by purchafe, to the copies of fuch lazv-books, grammars, and
other compofitions, as WEere compiled, or tranflated, at the ex-
pence of the crown. And upon thefe two laft principles, the
exclufive right of printing the rranflation of the Bible is founded.
4th, Almanacks have been aid to be prerogative copies, either
as things derelict, or elfe, as being {ubftantially nothing more
than the calendar prefixed to our liturgy (¢): And, indeed,
the regulation of time has been often confidered as a matter of
ftate. 'The Roman fafti were under the care of the Pontifical col-
lege ; and Romulus, Numa, and Julius Cefar, fuccellively regu-

lated the Roman calendar.

(¢) 2. Mod. 257.




