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Jan, 3, 1773,

Lord CoarsToN Reporter.]

INFORMATION

Mefl. Joun HinToN of London, Bookieller,
and ALEXANDER MACKONOCHIE, Writer 1n - S
Edinburgh, his Attorney, Purfuers Fi

AG A I NIS'K

Mefl, ALExANDER DoNaLpsoN and Joun Woob,
Bookf{ellers in Edinburgh, and JamEs MEUROSE,
Bookfeller in Kilmarnock, Defenders.

HFE late Reverend MR THoMAs STACKHOUSE, Vical
of Beenham in Berkfhire, was a gentleman juftly emi-
nent for his learning and abilities as a writer. Amongit

many other valuable works publithed by him, his Hiffory of the
Bible, which was firft printed in two volumes in folio, has been
univerfally efteemed, and had a prodigious fale in every part of
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the Britifh dominions.

Tur firlt edition of that work was publifhed by Mr Stackhoufe
himfelf, on his own rifk, about the year 1738 ; and as it
foon gained a high reputation, fo the copy-ri ght, or property of it,
A even
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even after the fale of a large impreflion for the author’s benefit,
became a fubjeét of confiderable value to him, and for which a

bookfeller might afford to give a good price.

ACCORDINGLY, in the year 1740, a bargain was concluded be-
tween Mr Stackhoufe and the now deceafed Stephen Auftein of
London, bookfeller, whereby Mr Stackhoufe agreed to transfer to
Mr Auftein, his copy-right, or property in the faid work ; and,
on the other hand, Mr Auftein agreed to pay him for the fame
100 /. Sterling, and alfo to purchafe from him the remaining
copies of the firlt edition, amounting to 289, at the price of 505/
15 5. Sterling,

IN purfuance of this agreement, Mr Stackhoufe, of this date,
granted an aflignment to Mr Auftein, which, after acknowledg-
ing the receipt of the aforefaid price, or confideration-money, fets
forth, That Mr Stackhoufe, *“ by thefe prefents, doth grant, bar-
‘“ gam, fell, afign, and fet over unto the faid Stephen Auftein,
“ his executor, adminiftrator, and afligns, All that the copy-right
“

and fole privilege of printing, reprinting, and felling of all

44

that book, compiled and written by the faid Thomas Stack-
‘“ houfe, intituled, 4 New Hiftory of the Holy Bible, from the begin-
““ g of the world to the eftablifbment of Chriffianity, with anfwers
“ towoft of the controverted queftions, differtations on the moff re-
" markable paffages, and a conneclion of profane flory all along, &c.
I'he whole illuflrated with proper maps and fenlptures ; and all the

eltate, right, title, intereft, claim, and demand whatfoever,
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‘“ either in law or equity, or otherwife how{oever of him the faid

“ Thomas Stackhoufe, of, in, and to the faid copy-right and be-

“ nefit of printing the faid book, and of; 1n, and to the faid book;
““ to have and to hold the faid copy-right, and fole privilege of
“ printing, reprinting, and {elling the faid book, and all benefit
*“ and advantage to be had thereby, unto the faid Stephen Auftein,

VAR
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¢ his executor, adminifiratory and affigns, to and for his own ufe
¢ and benefit, and as his own proper goods, and chattels, and eflate,
¢ from thenceforth and for ever. In witnefs whereof,” &e.

AxD ‘on the back of this aflignment, Mr Stackhoufe granted
the following receipt : *“ Received the day and year within writ-
¢¢ ten, of and from the within-named Stephen Auftein, the fum of
¢ one hundred pounds, being. the confideration-money within
¢ mentioned ; and alfo by notes and money, sosl 155, which

¢ 1s in full for 289 books, and all demands. (Signed)
“ THO. STACKHOUSE.”

Ix virtue of this vendition and affignment, Mr Auftein entered to
and continued in the fole and exclufive property and pofleflion of
‘he faid work, and of the printing, publifhing, and felling the
fame, during his life ; and for the better fecuring the fame, and
deterring others from invading it, he, in 1742, obtained a pa* January 8.
tent from his late Majelty, for the fole printing, ¢&c. of the 17412,

faid book, for the ufual term of 14 years.

March 20.

By his latter-will and teftament, of this date, Mr Auftein no-
1745

minated and appointed his wife, Elifabeth Auftein, his fole execu-
and bequeathed to her his whole eftate, real and perfonal, as
om an extra@ of the faid teftament under the {eal of the
art of Canterbury. Mr Auftein having died in
his widow proved his will in her favour, and

trix,
appears fr
Prero gative Co

December 1750,
obtained adminiftration 1n common form.,

Mprs AusTEIN having thus fucceeded to the whole eftate and ef=
felts of her deccafed hufband, {he thereby acquired, fer ala, the
copy-right and property of the aforefaid book ; and fhe having
~frerwards married the purfuer, John Hinton, upon the 1oth of

Auguft 1752, as appears from the certificate produced from the
regifter
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regifter of the parifh of St Sepulchre, the faid copy-right and pro-
perty was thereby transferred to, and vefted in the purfuer, jure ma-
ritr; and he has fince continued to enjoy the .fame, by printing,

publifhing, and felling the faid book as his property, both during

his marriage, and fince the diffolution thereof by the death of his
wife, which happened fome time ago.

ArTER the faid right had been thus legally vefted in the pur-

{uer, an attempt was made, about the year 1767, by fome book=
fellers of this country, to invade his property, and to deprive him

of the profits thereof, to which he had the only juft title. With
this view, a pirated edition of the faid work was printed and
publithed by the now defenders, Mefl. Donaldfon, Wood,
and Meurofe, and by them openly advertifed for fale, without the
authority or confent of the purfuer, This furreptitious edition
being printed 1n a {mall offavo fize, was calculated to be fold at a
much lefs price than the purfuer could afford to take for his ge-
nuine folio editions of the work ; and therefore it became necefla~
ry for the purfuer, either to aflert and vindicate his property in a
legal manner, or to fuffer himfelf to be unduly ftripped of that va-
luable part of his eftate,

THE purfuer was thus obliged to commence the prefent-a@tion
againit thefe defenders ; and in his fummons he fets forth his right

to the {aid book under the titles above mentioned, and the invafion

upon his property committed by the defenders ; and concludes to
have it found and declared, ¢ That he has the copy-right and fole
‘“ title to the privilege of printing, reprinting, and felling the faid
book, and to the profits and advantages from thence arifing

e B
that the defenders have done wrong, and made a moft illegal

(X4
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“ encroachment upon his property, by printing, publifhing, and

“ vending the faid work ; and that therefore they thould be de-

cerned to defift and ceafe from all further printing, d¢. thereof,

L7
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all copies of the faid impreflion

e

and to deliver to the purfuer

’ g e ; o novy~ i
“ (confifting of 10,000 OT thereby) remaining unfold ; or to pay

¢ to him 1 /. 10 5. Sterling for each”copy fold by them to any
««' other perfon, and not delivered to thie purfuer ; and alfo, that

¢t the defenders fhould be decerned to make payment 1o the pur-
fuer of 700 1. Sterling of damages, together with the expences of

<« procefs,” O
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ofs came in courfe before the Lord CoALSTON, as

Ordinary ; when the defenders began with pleading a variety of
frivolous, dilatory defences, moft of which were either over-ruled 1
4t the firflt calling;, or afterwards deferted as antenible. < But they | l

TH1s proc

for fome time continued to infift upon thefe two objections: 1710,

That Mrs Auftein, who was married to the purfuer, not having
been named 1n Mr Auftein’s will, which, in general terms, appoint-=

ed his wife to be his executrix, it was incumbent on the purfuer -
that {he was truly the wife of Stephen Auftein, at the |
{aid will, before any goods or chattels
her under it: And, 2do, That

fuppofing the purfuer’s wite to have had the right vefted in her as
executrix to Mr Auftein, yet that the {aid right was not legally

tranimitted from her to the purfuer, in refpect that a copy-right

being not by the law of England of the nature of chattels in pof-

(effion, but chofes 8 attion, the fame does not pafs to the hufband,
unlefs {pecially made over to him by the wife, or unlefs during
the marriage he has a&ually recovered, and been in pofleflion of

=
— S e e il
1 B =]

to prove,
time of his executing the
could be allowed ‘to be taken by
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of thefe objections was, That Elifabeth

had proved her right as executrix, un-
d Stephen Aultein, before the only

B proper i
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Tue anfwer to the fir/?
Auftein, the purfuer’s wife,

derthe will of her firft huiban
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proper and competent court for trying fuch right, and by which
the power of adminiftration was thereupon granted to her; neither

did the defenders alledge, that Stephen Auftein had any other per-
fon for his wife at the time of making his will. And as to the

Jecond, The property or right in queftion, was not what's callel
a chofe wn allion, but a right in pofleflion, which was fully en-

joyed by the hufband and wife during the marriage, and needed
not the aid of an a¢tion at law, either to recover it or make it ef-
feCtual, fo long as no invafion of it was committed,

As the decifion, however, of thefe queftions depended upon Eng-
lith Jaw, the Lord Ordinary was pleafed, of confent of parties, to
ordain them, at their mutual expence, to take the opinions of Mr
Hugh Dalrymple and Mr Archibald Macdonald, both counfel
learned in that law, upon the faid points. This was accordingly

done ; and thofe gentlemen gave a clear and accurate opinion upon
the fide of the purfuer, as to both. In treating of the fecond

point, they exprefled themfelves thus: * Property in copy-rights

** ftands now determined by the late judgment in the Court, in

44

the cafe of Millar contra Taylor, to be perpetually wvefled in the
author, his heirs and aflignees ; and it was admitted b y the
learned judge, who differed in opinion from the Court, that

L1
L1

““ this property could be no other than a perfonal chattel. Per{o-

nal chattels are diftinguithed into chofes in action, and chofes in
poffeffion: The former arife from fomes contra exprefled or im=

phied, and require the interpofition of legal judgment and exe-

cution to reduce them into pofleflion ; the latter not requiring

fuch interpofition, but fo called when the right and occupation
are found to concur. . Property in copy-right, therefore, cannot
be called a chofes in action j becaufe it is a véfted exclufive power

of printing and publifhing fuch copy, requiring no remedy of
' law to afcertain ; the only mode of fubmitting it to judicial

(11
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by adtion on the cafe for damages, or bill
when this vefted right {ball

¢¢ egamination, being
€ in equity fora {pecific relicf, only

¢¢ be invaded,” &°t.

FroM this opinion it appears, not only that the defenders ob-
as ill-founded ; but alfo, that thofe gentlemen
ithed in England by

je@ion to the utle W
hold the point of literary property to be eftabl

the judgment in the cafe of Millar contra Laylor.

Uron report of this opinion,

this interlocutor : Having again confidered this memorial, with

¢ the anfwers thereto, and figned opinion of counfel learned in
¢¢ the law of England ; 1n refpect, that the defender does not of-
< fer to prove, that Stephen Auftein, at the time of executing his
¢« will, had a wife different from Elifabeth Auftern, who 1s ac-
¢¢ knowledged to have been his wife at the time of his death, re-
ns to the purfuer’s title, and ordains the defen-

¢ pels the objectio
to plead his defences i canfa, againft next cal-

¢ der to be ready
“ ling.”

P ArT1ES having been afterwards heard on the merits of the
caufe, the Lord

to report the deba
- formation is humbly offered on the part of the purfuer.

Ordinary was pleafed to fignify his refolution
te to your Lordfhips ; and, in order thereto, this

Ture decifion of this caufe depends on a queftion of a very cu~
#ious and interefting nature; and which, although often agitated,
and at length decided in the courts of our neighbouring country,
has never yct received your Lordfhips judgment. It was indeed
lately debated, very fully, in an acion brought by the Truftees

for the heirs of Mr Thomas Ruddiman, againft John Robertfon,
for

the Lord Ordinary pronounced wov. 16

1771.
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for -recovery of damages, on account of Mr Robertfon’s having

printed an edition of MrRuddiman’s Rudiments of the Latin Idﬂguﬁ,l
but the decifion of that caufe was prevented, as the purfuer is in-
formed, by Mr Robertfon’s having compounded thé¢ matter with
thefe Truﬁﬂ¢5. But, as the general point has now again occurred
11'1 th1s cafe, _:.-1 determination of this important queftion as to lite-

ra.ry Pf‘ﬂpfrty! 11'1'1‘31‘ now bL expected 1n 1t,

Hl. l
M

TH E {lufcncc'that has been here pleaded, has refolved in fub-
{tance into this, That the purfuer, as come 1n place of the author of
this work, has no property or I‘l”‘ht in it, either by common law
or ftatute ; and therefore, - there has been no 1njury or invafion of’
right committed by the defenders, in reprinting and vending this
Bﬂﬂk, fuch as can fubject them in damages to the purfuer, or

found any judgment or decree for reftraining them from o dojng,

In anfwer to this defence, and in order to {upport the conclu-
fions laid in his libel, the purfuer, on the other hand, endeavours to
maintain, That the author or compofer of a literary work has, at
common law, and in the general principles of reafon and juftice,
a.property, or peculiar right, known in England by the name ofa
copy-right, which entitles him to the fole and exclufive privilege
of printing and publifthing it; and which right,1n the prefent cafe,
ftands legallyvefted in the purfuer, by aflignment from the author':
That this right exifts independent of any exprefs provifion ‘made
to that effe&t by ftatute or grant from the Crown : That it is not
repugnant to, or anyways affeCted by any municipal law or caftom
of Scotland ¢ That it is not impeached, but on the contrary," ‘ac=
.knuwledged and confirmed by the Britfh {tatute, of the 8th of
Queen Anne, intituled, An acl for the encouragement of learming ;
and that it is further explained, and eftablifhed in the {trongeft
.manner, by the law and ufage of England, where the work now
in
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in queftion was compofed and publithed, and where the value of
literary productions was more early underftood, more extenfive
in itfelf, and confequently more carefully attended to, than it has

hitherto been here.

To begin, then, with the nature of this right, or property, for

which the purfuers contend ; they hope it will appear to beneither
ideal nor imaginary, but ro be a {olid and fubftantial right, con=-

filtent with the general principles of law and reafon. By the word
property in_a book, is nor to be underftood that fort of property,
which, ina ftric law fenfe,1s only applicable to corporeal or .tangi-
ble fubjefts; it means, an original incorporeal right in the com-
pofition, entitling the author to the fole right of printing and pu-

blithing his own fentiments, exprefled in terms, or language, of

his own choice.

TuE idea of property, and its fubje&ts, adopted by many early Grotias, lib.

Ii E- 1! @1‘- 21

writers, even fuch as Grotuus, has been too confined and inade-

quate to the whole fubjects of it, at this day. In looking back to

the origin of things, or to thofe times when all things were in
common, they have loft fight of the prefent ftate of the world,

which, in the progrefs of fociety, has laid open and eftablifhed

private rights of the moft valuable kind, fuch as, in early ages,
were obfcured or overlooked, and which, notwithftanding, are
nt to reafon and juftice than thofe others, where-

of the exercife was more obvious and more neceflary while men

not lefs confona

continued in a ruder {tate.

TuaT occupancy, or apprehenfion of the fubject itfelf, fhould
be neceflary to conftitute a property, becaufe it was the moft ear-
ly means ufed for acquiring it, is giving too narrow an idea of
that property which now obtains in the more refined ftate of fo-

G f ciety.

I. Literary
property
founded in

cominoiy-

law.

and .
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ciety. A property {o conftituted, feems to have been chiefly a-
dapted to the neceflaries of life, and to the coarfer objells. of do-
minion, which everyman’s neceflities call for, But property, in
its juft fenfe, now comprehendsthe intereft of a party in any thing
which is capable of ownerthip, whether it is corporeal or incor-
poreal.

IN this fenfe of the word, it cannot be denied, that 2 man hag
a property not only in his lands or his goods, but alfo in his life,

his fame, his labour, and the like, or in any thing that can be
truly called his. "Whatever he has a right to hold and enjoy, or

whatever cannot be violated or difturbed, confiftently with the
peace and happinefs of mankind, is, in this fenfe, his prupcrtf.
Every man’s own judgment, and feelings, can eafily diftinguifh
what falls under this idea, by making the cafe his own, and afk-
ing of his confcience, and reafon, Whether he would think it juit

and fair to deprive him of the enjoyment and profit of this or that
particular thing ?

TAx1NG the matter in this light, it is plain, that a man has a
juft and lawful property, or right, in the fruits of his own la-
bour or ingenuity., The labour of one man, cannot. be the la-
bour or work of another man ; and he, whofe it is, cannot, there~
fore, be juftly deprived of its advantages. Now, if he has a na-
tural and inberent right to' exert his own ingenuity, or induftry,
or to ufe his labour, and enjoy the produce and fruits of it, then
may he be juitly faid to have a poperty in the work itfelf and iss
fruits, which, confiftently with juitice, cannot be taken from him,
without his own conient,

- AgaiN: To diftinguifh, in this matter of property, between
thofe labours which are merely manual, and confift in the exer-
| tion
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tiﬁn of bodily ftrength and corporal application, and thofe which
flow from the intelle@ual labours of the mind, and th(,}c'{ertmn
of genius-and thought, {fo as to ‘confine property;or right to the
former, and exclude it from the latter, 1s to reprefent the nature
of right, or property, in a view ﬁnwm‘thy of the enlightened times
in which we live, Shall it be faid, that a man who, without a-
ny uncommon genius, or by mere habit, without almoit any

thought at all, can, by the labour of his hands, turn a piece of

wood into a chair or table, or a piece of lcather into a pair of
{hoes, has more property in, or right to, what 1s fo produced by

his labour, than he who, by the efforts of the moft bright under-
ftanding and fublime genius, does, in {fo many werds, commu-
nicate ideas or principles in any art or {cience of the greateft utili-
ty to mankind, fhall have in this his intelle¢tual work, when re-
duced to writing? To hold fuch a propofition, would {feem digrace-
ful to that fenfe of juftice which may now be expected to obtain

in the world,

Too nearly in kin to it, indeed, 1s that principle of the Roman
law, which held, That if the moft ingenious poet or hiftorian
fhould. write the  moft admirable piece, upon a paper or parch-
ment belonging to another, the writing {hould accrefce to the
owner of the paper or parchment. Such a rule, if underftood to
import a transfer to the owner of the materials ufedin the writing,
of that right which the author had in his own work, would be un-
juft and abfurd to a high degree.
mean to give to the owner of the paper, a right in the copy or
tranfcript wrote upon it, without any right to the matter or com~
pofition itfelf; and, accordingly, it prﬂﬂdes, that he fhall pay
for the expence of the writing,

But truly the text can only

Ir -

§. 33. Inft.
DI‘." Pfridit-'i‘
[ONE.
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Ir then it muft be confefled, that, in the principles of reafon
and juftice, a man has a property or right in the fruits or pro-
du@ion of his labour, whether that labour is mental or corporal,
it muft follow, that this right is a legal one, or {uch as is main-
tainable by the common law of the land. The common law cer-
tainly comprehends the maintenance of every thing that 1s agree-
able to the natural principles of found reafon and juftice, when
the contrary is not exprefsly declared. What is repugnant to na-
tural principles, muft be repugnant to cominon law, unlefs that
law fhould be held to be an imperfe&, arbitrary, and unjuft
fyftem, fuch as cannot be fuppofed to obtain in any ftate refined
from barbarifm,

WH1LE a perfon who has compofed an ingenious work of this
kind, and committed his ideas and words to writing, retains the
compofition in manufcript, and in his own pofleflion, no man
will venture to deny, that he has a property or right in it, which
intitles him to reap not only all the honour, but all the profit,
which can accrue from fuch a produ@ion. To attribute this to
the fimple fa@ of his holding in his hands the manufcript or pa-
per in which his words are wrote down, would approach to the
abfurdity already noticed, of making the great value of the intel-
le@tual work accrefce to the infignificant value of the paper or ma-
terials on which the author’s ideas or words are exprefled. 'While
the work is in this ftate, thould it fall into the hands of another,
and be by him tranfcribed, and the copy publifhed, will any
man doubt, that the author would, at common law, have an
adion againft the tranfcriber and publifher, not only for reftitu-
tion of his own manufcript, and for any damages he could fhow
to have fuftained by the publication, but alfo for pecuniary pro-
fits, if fuch did arife from the fame ? In cafes of libels and for-
gery, the compofing the libellous words, or the imitating the

' writing,



writing, is not fufficient to convict, without the fa& of publica-
tion of the one, or of uttering or ufing the other. Does not this
thow, that he who compofes and writes any thing, 1s underitood
to have the fole property or intereft in it, at leaft {o long as he
keeps it for his own ule? And, upon the fame, principles that
he is liable for the harm done, by letting it abroad into the world,
muft he not have an inherent right of enjoying both the honour

and profit that may flow from fuch a communication?

HoLp1ING it then as confonant to reafon and natural juftice,
that he who compofes a work of this kind, ihould have the entire
difpofal of at, and be allowed to judge when to publith it; or
if he will ever publith 1t ; {o it can never be juft or allowable,
that another fhould be fuffered to ufe his name, or publifh his
work, without his confent. It 1s juft too, that the author thould
not only chufe the time, but the manner of the publication ;
and if, in print, that he {hould have the choice of the types and
the paper, and alfo of the perfon intrufted with the accuracy and
neatnefs of the impreflion, and upon whom he can depend,
that no additions or: caftrations thall be committed, whereby his

reputation,” as well as his profit, may be affeted.

Ir thefe are fohd rcaﬁ:}nsfiwhy, at common law, or in com~
mon juftice, an author fhould have, what 1s called a copy-right,
or a property in his own ideas and fentiments exprelled in writing,
which can entitle him to the fole ufe and difpofal thereof, betore
it is publifhed, and to direct the time and manner of its firlt pu-
blicatien ; upon the fame principles, his inherent right to reap the
profits of his work, after publication, muft remain and continue,
unlefs it appear, from fuflicient reafons, that he has abandoned
or relinquithed it. 'Whether the publication 1s, of itfelf, a renun-
ciation of the original right of the author to print and publifh,
muft depend on the circumitances concomitant with, or confe-

D quent
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quent upon fuch publication. The alienation of a legal right 1s
not to be prefumed, if the owner’s conduct is reconcileable with

an intention to retain it.

Now, whatever doubt there might have been on this point at
any fuppofed period, if {fuch period did ever exit, when an author
could neither expe@ honour nor profit from publication of his
works ; yet there can be no fuch dubiety at prefent, when not
only the writing of books, burt the printing and publifhing them,
is become a trade or bufinefs, which every man capable of it
may lawfully follow, and which is often attended with wvery
large pecuniary advantages. An author cannot now draw any
{fuch profit, without ufing the means of publication ; and, when
he ufes a ftep fo eflential for reaping the fruits of his labours,
fhall he, without more, be prefumed at once to have loft fight of
his obje®, and to content himfelf with the profit and honour
which may chance to flow from once printing and publithing,
abandoning hereafter to every needy printer or bookieller, his own
chara@er, depending on the fidelity of other impreflions, and

alfo the profits arifing from the fale of them?

A PRESUMPTION, {o violent and groundlefs, is adverfe to com-
mon fenfe, and therefore cannot be compatible with common law.
Every reafon that holds for afluring to the author the copy-right
before firft publication, obtains for preferving it to him after-
wards. His title - to the profits cannot be juftly limited to

one edition, or to one form of letter or volume, more than
another. If he has right to any profits, he muft have an equal
right to the whole ; and, if the fafety of his character requires he
{hiould at firft have the choice of the perfon he intruils to make the
firft edition, the fame reafon muft apply, for his having the like

power as to other editions,

INDEED,
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INDEED, were it otherwife, the moft unjuft confequences would
follow : An author would not be fecure of any part of either the
honour or profit flowing from even his firit impreflion; in a few

hours after its moft early appearance, his edition might be pira-
ted ; and the author, inftead of profit, might lofe the expence he

had been at in the printing ; while, at the fame time, his work
might be mangled in fuch a manner, as to difgrace his charater.
Even fuppofing this fhould not happen till the firft edition 1s {fold
off, ftill, if afterwards any one may print another edition with-
out his confent, he not only thereby deprives the author of a juft
part of his profits, but alfo of the power of retracting errors, or
making necef{lary additions ; and this invader of his right may
proftitute his name and reputation, may aflix it to an edition
{hamefully incorrect, and may, under the fanétion of it, per-
petuate fentiments which the author already difapproves and re-

tracts, or interpolate others which he had never adopted, but

would readily renounce and difciaim.

To fay, That a power of treating an author in this manner,
or in any one of thefe refpets, is at once acquired to every perfon,
who, for a trifle, purchafes a printed copy of a work, that had
colt many years to compofe it, and perhaps fome hundred pounds
to print and publifh it, is to fuppofe, that the law allows, what
evidently neither reafon, nor the principles of common honefty
can admit.—On the one hand, holding it for granted, that the
author has a property in his work before publication, he can ne-
ver forfeit fuch right by the publication, becaufe it is not his -
tention to do fo; neither is it juft that he thould do it ; and, be-
caufe the publication is a necellary a&, without which his pro-
perty can be of little or no value to him. On the other hand, he
who purchafes a printed copy of a book, cannot be thereby {up-
pofed to mean or intend to buy the right of being the printer and
{eller of that work. The learning, knowledge, or amufement
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which he can derive from its perufal, are indeed all his own, for

thefe the author intended to beftow upon him. Itmay alfo beal-

lowable for him, to verfify, or perhaps to tranflate the book, becaufe
{till the tranflation is not the fame work with the original ; but, to
reprint, or republifh the fpecific work, is to rob the author of
that natural right, which in juftice belonged to him, which he
never meant to renounce, and which no man could, 1n reafon,
think he acquired from him, by purchafing for a trifle {6 much
paper as contained a printed tranfcript of the author’s original

compofition.

IT has been faid, *° That the allowing {uch a right as is here

‘¢ contended for, is unfavourable and inexpedient, as tending to

““ create a monopoly of books, and to inhance their price; that it

““ is inconiiftent with the frequent practice of publithing books,

‘‘ without any warning given to others not to reprint them ; and

“ that it might create endlefs difputes, as the heirs of authors,

‘“ even as far back as Homer or Virg:l, might fet up fuch-claims
** of property, even after the books had been univerfally held to
*“ be common.”

BuT an obvious anfyer occurs to thefe objections. It can never

be inexpedient to the public, that juftice thould be done to an au-
thor, as well as to any other man ; and it is undoubtedly for the
advancement of learning that authors fhould be protected in this
their juft right. It 1s a miftake to call it a monopoly, which is an
exclufive privilege or right of doing that which otherwife all man-
kind have naturally an equal title to do ; whereas the right here
contended for, imports no more than a continuance of that inhe-
rent right which once ftood vefted in a particular perfon, without
any other having the leaft pretenfions to it.  Authors or proprie-
tors, by having an exclufive title to print and fell, may afford to
fell the cheaper, as the profit chiefly depends on the nambers

{old ;
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fold ; and the dearer a book is, the fewer copies will be fold. This
is now fo well underftood, that a power, which was given by the
a@ of the 8th Anne, to certain perfons to regulate the prices of
books, was repealed by another act of the 12th George 1I.

THE name of monopoly might as well be applied to that right
which an auther has to any other part of his real or pérfonal e~
fiate, as to'the property of his works ; becaufe he can equally ex-~
clude others from pofiefling the {ame, or tran{mit it to his heirs or
aflignees. If this idea of monopoly is to be adopted, as a reafon
for abolithing literary property, it would tend to deflroy property
altogether, and reducemankind to the fame ftate of 1ignorance and
barbarifm, as when all things whatever were 1n {o little eftecem as
to be enjoyed in common.

BuT it is plain, that the world has no more caufe to complain
of an author’s holding a property in a book compofed and publifh-
ed by hum, than in any other {fubje&t belonging to him, but quite
the reverfe; for by his once printing and publifhing it, he gives o=
thers a much greater enjoyment of it than they areé indulged in as
to any other {pecies of private property, particularly as'to any cu-
rious invention which the author thinks fit to keep in his clofer,
and may do fo if he pleafes. This indulgence too, an author,
who once publithes his work, will certainly continue to give, fo
long as he finds the doing it tends to his own emolument: And if
it can be fuppofed, that he ihould capricioufly refufe to réprint
his work, or endeavour to fupprefs it, the world is at leaft no
worfe off than it would have been, had he never compofed or pu-
blifhed it. Befides, where the public good may require that fuch
a work {hould be reprinted, or that the author thould be deprived
of his negative, legiflative authority can always effectuate it ; and
then it will be done with the juftice becoming the legiflature, by
providing a fuitable indemnification to the proprictor,

) NoRr
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Nor is there any danger of innocent publifhers being infnared -
through ignorance of another’s right, or of claims that are obfo-
lete or abandoned being revived or afflumed from the prevalency

8 )

of this copy-right. This property, like all other civil rights, may

be renounced, or loft, through a long dereli¢tion. If a publica-
tion is anonymous, or if it is fuflered to be reprinted without chal-
lenge for a courfe of years, the copy-right may be held as aban=
doned or prefcribed. Queftions of that kind muft be feverally de-
termined according to particular circumitances ; and the poflibi-
lity of an authoer’s lofing his right, can never ‘prove that fuch a
right neither did, nor can exift. Befides, 1n the prefent cafe; the
author’s name ftood prefixed to his book, and 1s even fo prefixed
in the defenders furreptitious edition ; and Mr Auftin and his fuc--
ceflfors continued to ufe and enjoy the fole right of printing and

publithing it till the prefent encroachment upon it was committed.

IT has likewife been objected, *“ That the fame thoughts and
¢ expreflions, in treating of the fame fubjeét, may occur to differ=

‘“ ent perfons, fo that their writings or compofitions may be
¢¢ extremely like; and that confequently, it cannot be known,
¢ where the effeét of a literary property is to ftop : for that every
“ Jater writer might be profecuted by an earlier one, for taking
““ fome thought or paflage from his book, as well as for reprine-
“ ing it entire ; whereas it has been hitherto held, even by the
¢ advocates for a copy-right, that any bock may be freely re-
“ printed, if the edition 1s attended with notes or criticifing upon
¢ it, or may be publifhed {ingly, i1t tranflated into another lan-

“ guage, without the author or proprictor’s confent,”

IT is obvious, That the firft point of this argument goes on 2
fuppofition, which the knowledge and experience of mankind en-
tirely refutes. No inftance can be given, of two men’s {eparately
wiiting books on the fame fubjelt, agreeing in words or fenti-

ment
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ment from beginning to end. Every man’s book, (if an original
compofition), as well as every man’s face, muft be capable of di-
{tin&ion from another’s. The freedom which 1s allowed, of bor-
rowing thoughts, or making quotations, and even tranflations from
preceding works, pleads ftrongly in favour of literary property ;
becaufe it removes any pretence of hardfhip to the public, while
others are reftrained only from reprinting the identical work of an
author in its own original form and figure. The queftion, How
far any invafion is committed on an author’s right, by publifhing
an edition drefled up with additional notes or criticifims, muit,
like all other queftions of encroachments, depend on falls, and
on the opinion of a court or jury, given on trial, of the particular
cafe.But 1t can never argue, that a certain fpecies of property, does
not, or cannot exift, or ought to be abolifhed, becaufe it appears

pollible in fome ways to invade it with impunity.

IN fine, the purfuers fubmit it to your Lordfhips, that the pro-
perty they contend for is a real, not an imaginary right, and that
it is founded in the principles of common juftice and reafon, and
muft therefore be held as authorifed and fupported by the laws of
this and every country, where learning and ingenuity can expect
the jultice and regard they are well intitled to. If this is fo, it
muft feem derogatory to the honour of the laws of Scotland, even
to fuppofe them capable of rejeCting fuch a right, efpecially at this
time of day. DBut, npon due confideration, it will appear, that

this property, or copy-right, i1s no ways repugnant to any muni-
cipal law or cuilom of Scotland.

IT has hcre been eobferved upon the part of the defender,
That when printing was firft introduced into Scotland, the
exercife of that art was free to every one; that this freedom was

.y

L

“ firlt reftrained by the act 27th parliament 1 551, which prohi-

bited the printing of books without previous examination by

‘“ the

11. Literary
property not
repugnant te
the law of
Scotland.

Defender's
41 guments
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‘“ the Ordinaries, and a licence granted by the crown, undeér the

“ pains of confifcation and banithment ; that thereafter the

¢ printers ufed to '{olicit and obtain privifegia, or fpecial grants

‘““ from Princes. for the exclufive printing of certain ‘books fora
b |

“ limited time ; that, agreeable thereto, Dr Fdward Hendriefon,

 in 1566, obtained a patent’or privilege from Queen Mary, for

“ printing the Regram Majeflatem, and Acéts of Parliament; for the

‘“ {pace of ten years ; that privileges of this kind gave the'firft idea

‘“ of any literary property as derived from the crown, and which

¢ was ftill conlidered as an encroachment on the natural ]iberty

“ of the prefs ; that 1t was therefore doubted, whether fuch a

““ privilege or patent, though it bore 70 afiznees, could be com-

‘“ municated to another, ‘as appears from the patent obtained by

*“ Murray of Glendoick, in 1680, for publifhing the Acs of

“ Parhament ; and that Sir George Mackenzie ‘and Lord Stair,

‘““ &c. thought 1t necellary to obtain patents for printing their

““ works, which thowed, that, in their own opinion, they could

*“ not hold and enjoy the exclufive right of printing and ‘publifh-~

‘¢ ing the fame, without obtaining fuch a grant' from the crown,

¢¢ and that too, lirited to a fhort term: of years,”

In a country like Scotland, which, at the period of the intro-
duion of printing, was torn with intéftine divifions, it is natu-
ral to fuppofe that the exercife of the art was not at firft ex-
tremely beneficial, or much attended to. The freedom of the
prefs, which is faid to have moft early prevailed in Scotland, can
only be underftood of the fecedom of printing without reftraint
from public authority. Accordingly, the a&t 27th 1551, was
intended only to - reftrain that kind of freedom, by fubjetting
new books to a. previous examination and licence, before they
were publifhed, in order, as is fuppofed, to prevent the growth
of the reformation, by the publication of books wrote againft the
then ellablifthed religion, But this a& has no re¢lation to that

right
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right which an author naturally has to enjoy the profits of his
labour, by printing and publithing, without the encroachments
of private perfons upon it. It indeed made a licence necellary to
the publication, for reafons of flate, and fo far reftrained au-
thors from part of their juft right ; but if the book was licenfed
and publifhed, it gave no right to any other perfon to reprint it,
without the author’s permiflion, and rather fortified his property

in it thereafter.

It is true, thatalthough the a& 1551 was fuffered to go into

defuetude, yet it appears the crown occafionally came into the \

pradtice of granting patents to particular perfons, giving them
the exclufive privilege of printing books for a lmited time. But
neither does it from thence follow, that there was no hterary pro-
perty in Scotland before thofe grants, or that the only property
of the kind was that which flowed from them.

ITis remarkable, that the moft early patents of this kind, known:
in this country, are thofe which were given by the crown for
printing the acts of parliament. Such was the patent granted to
Dr Hendriefon, by Queen Mary, in 1566, and the patent granted

to Sir John Skene, in 1597. Now the copy-right in thefe pub-
lic ftatutes certainly belonged to no private perfon, but to the

public, under the dire@ion of the crown. Accordingly, the
patent to Hendriefon mentions, that the acts were to be firft re-
viewed and corre@ed by the Lords Commiilioners appointed for
that purpﬂﬂ:; and the patent to Sir John Skene proceeds on the re-
cital of ¢ its having been ftatute by King James V. that the acts
* of parliament be printed by whatever printer it fhould pleafe
¢ the Clerk Regifter to appoint ;- and therefore grants to Sir
John, who was then Clerk Regifter, the right and privilege of
employing whom he thought fit, te print and publifh the faid
acts, for the fpace of ten years, Thus, thefe moft early patents

may be well afcribed to the crown’s property, Dr.Cﬂpy-right of the
E acls,
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as, which belonged to the crown, rather than to any exertion
of prerogative in granting an-exclufive right: for a limited time,

¢ in the publication of works in which the crown had no concern.

AGREEABLE to this too, we find, that at a much later period
than the laft of thole two patents, the crown was not underitood
to have a {ufficient title to interfere in the publication of private
works, by granting exclufive patents concerning them ; for, in
the 1633, application was made to the parliament itfelf, by the
College of Juitice and Mr Robert Craig, for an act to authorife
the printing of the learned Craig’s book de feudis, and prohibit-
ing others to reprint or import the fame, under pain of confifcu-
tion. - And accordingly an a&t to that efle& was palled, in the
firft parliament of King Charles I. whereby the heirs of the author
obtained a legiflative authority and penalty, in corroboration of
any natural or inherent right competent to them, and which could
never be prejudiced, however it might be {trengthened and en-

forced thereby.

ArTERr the Refltoration, it indeed appears, that the Crown affu~
med more power in this refpet, and, following the example of
foreign princes, granted patents for the publithing and printing,
not only acts of parliament, but even private works, for certain
terms of years ; .and the like power was aflfumed and exercifed by
the Scots Privy Council. But no inference can be drawn from
thence in prejudice of an author’s right or property, independent
of fuch grants. At that @ra, when Sir George Mackenzie and
Lord Otair obtained patents for their works, to wit, in the 1677,
1681, and 1685, the power and prerogative of the crown was
{tretched to a degree dangerous to the liberty of the fubje@. Its
having a control over the prefs was, in particular, a favourite ob-
ject, Sir George Mackenzie himfelf, in his obfervations on the aé&
1551, lays 1t down, * ‘That printing is inter regalia, and fo the
¥ King may difcharge any man to print without his licence;”

though
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though heowns that the contrary was held by fome, whom he calls

republicans.

WiiLe {fuch maxims were held by thofe in power, it can be no
{urprife that Sir George, who wasone of the King’s minifters, or that
Lord Stair, who was not 1n condition to preferve his property ef-
fe@ually, without ufing -the means then in pradice, fhould have
applied for, and obtained patents of that kind. Their deing fo
cannot therefore be founded on as an authority for thowing, that,
by the common law of this country, the author of a book had no
rightin his own compofition other than what the crown might
pleafe to confer upon him, No writer on the law of Scotland has
faid fo, not even Sir George Mackenzie himfelf, though an advo-
cate for the crown’s prerogative in reftraining the liberty of the
prefs. Our other ancient writers are filent on a fubject which had
not in their time become an object of attention; and the taking out

patents, in a few cafes, only {thows, that a compliance with the
reigning powers and principles was found expedient for fuch as
meant to be careful in preferving that to which they had otherwiie

a juit right. Anditmay be alfo obferved, that the very earheft of

thefe patents
doubt of their pafling to aflignees accordingly, though Glendoick,

or others. might incline to take a renewal of the patent, upon gl-

was g_;rantc;l to affignees ; nor was there any room to

ying a conveyance.

BuT, without entering deeper 1nto the nature and rife of pa=-
tents for the printing of books, which have been long practifed
in England as well as Scotland, the purfuers do humbly contend,
that there is nothing in that practice repugnant to an author’s ha-
ving an inherent n atural right in his own work. It has been held by
fome of the beft lawyers in England, that the crown has no good right
to interfere in this matter, further than in regard to the printing
of its own copies, fuch as Bibles, Pra yer-books, and acts of parha-
ment
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ment ; yet, fuppofing the crown had, by ufage, obtained a right to
grant fuch patents even for other books than thofe which properly
belong to it, there can furely be no harm in an author’s taking the
benefit of any additional fecurity that can be thereby given him.,
It is not the patent which creates the right, but it only tends to
fecure and preferve it, by a public prohibition of encroachments
upon it. It is true, that the prohibition is ufually limited to a
term of years ; but this only imports, that the aid of the royal au=-
thority is no longer to be interpofed than during that time ; and he
who applies for it, muft take it in the terms it is granted. When
the term expires, the author’s right continues the fame as it was
before the patent was procured. And it is remarkable, that no
Englith or Britifh patents pretend to enforce the prohibition by
extraordinary penalties, but leave the authors or proprietors to fue
the offenders for damages at common law ; which could never have
obtained, had it not been underftood, that literary property was
founded in law, and invafions of it the ground of action, without

the aid of any royal licence or patent. The fame obfervation like-
wife applies to the Scots patent or privilege granted to Lord Stair
i the 1681, which only contains a licenceand a prohibition, with-

out any penalty laid upon the contraveners.

WHAT has been here faid, affords an anfwer to an argument
ufed by the defenders, ““ That, in the prefent cafe, Mr Auftein

*“ renounced or difclaimed any right of property in this book, as

*“ derived from the author, by applying for, and obtaining a pa-

tent for the fole right of printing it, during the term of 14
years after the 1742, and that, upon expiry of the faid term,
it became free to them, and every other perfon that pleafed, to
print and publith editions of it,”

£c
£c
L

(44

THE patent itfelf was in thefe terms, * George, & c. Whereas

* our trufty and well beloved Stephen Auftein, of our city of Lon-

don,
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don, bookfeller, hath humbly reprﬂﬁinted unto us, that he is
a fecond edition of a work, intituled, 4 New Hiflory

““ of the Holy Bible from the beginning of the world, <»c. 1n two vo-
¢ lumes in folio, compiled and written by our trufty and well-be-

¢ 1oved Thomas Stackhoufe, Mafter of Arts, and Vicar of Beenham,
¢ in our county of Berks : And whereas the faid Stephen Auftein
¢ has informed us, that the faid work has been perfected with

¢ great labour, {tudy, and expence; and that the fole right n.nd' title
“ of the copy of the Jmd work, as now publifhing, is wefted in bim ;
¢¢ he has therefore prayed us to grant unto him, the {aid Stephen
¢ Auftein, ourroyal privilege and licence for the {ole printing, pu-~
¢t blifhing, and vending the {faid work for the term of fourteen

years. We being: gracioufly inclined to give encouragement to

¢¢ .11 works that may be of public ufe and benefit, and efpecially
¢ o thofe of this kind, which tend {o mwch to the advancement
““ of religion, and the general good of mankind, are pleafed vto
¢ condeicend to his requeft ;. and do, by thefe prefents,” &,

From the above words, it appears, that Mr Auftein did then
pofitively and truly aflert his having obtained the Jfole right and
title of the copy of the fard work, antecedent to his application to his
Majefty ; and he only demanded the aid of the royal licence, du-
ring {fuch time as his Majefty plealed to grant it, for the better pu-
blication of his right, and preventing others from interfering in
his enjoyment of it.  ‘This could never enervate or deftroy that
property which ftood vefted in him by aflignment from the
author, before, and at the time of obtaining the patent, and which
nece(farily fubfifted with equal force after its expiry : On the con-
trary, thepatent contains an acknowledgment, even upon the part
of the Sovereign himfelf, of the inherent property or'copy-right of
any author in his own works, and that too more plainly than could
be inferred from 2 patent granted to an : uthor ; becaufe it
that another perfon, fuch as a bookfeller, may, by purchafe

il from,
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from, or bargain with an author, acquire the /o/e right or property
in a literary work, even after one edition has been publifhed by the
author, and before any patent is granted.

NEITHER could Mr Auftein have obtained this patent, had fuch
patents been merely grants in favour of ingenious authors or in-
ventors themfelves, or were it not clearly underftood, that authors
have, independent thereof, a legal right in their works, capable of
transfer to any perfon they think fit.

BuT to return; the purfuer apprehends, that he may with con-
fidence aflert, that there is nothing to be found in the municipal
law or practice of Scotland, prior to the unionr of the two
kingdoms, that is adverfe to, or inconfiftent with the right he
now contends for: And if it is not repugnant to our law, he muft
alfo conclude, that itis agreeable to, and warranted by it; be-
caufe he muft hold, that every right which is either deduceable
from natural principles, or from the laws of nations, and rules
of found policy, muft be confidered as aided and fupported by
every {yltem of laws and adminiftration of juftice, that have the
good and happinefs of mankind for their obje@, and which have
not, by any expreis municipal conditions, cut off or excluded fuch
right.

AT the fame time, inftead of creating any diftin@ion prejudicial
to the plea of the purfuer, it muft, in his humble apprehenfion,
tend much to remove any difficulty in the prefent cafe, that his
right of property was originally created and vefted in him in
England, where fuch property is held and allowed to be a legal
right. 1f the right is better known there, than it is yet here, the
defenders invafion of it 1s fo much the lefs juftifiable, than a like
encroachment would have been upon the property of a work wrote
and publifhed in Scotland. 1If the purfuer has a property in this
book,




(har )

book, eftablifhed by the laws of England, it would be inconfiftent
with common juftice, as well as found policy, to permit perfons

fubject to the Scots jurifdi&ion, to make, with impunity, any un-

due invafion or encroachment upon it. Suppofe the cafe, that a

man in Scotland were to counterfeit, and ifTfue here, the notes of a
banking company in England, which might afterwards be carried
there, to the prejudicc of fuch company ; 1t is thought there could

not be a doubt, that fuch a w
nifhed in this country. S0 likewilc in the prefent cafe, thefe de-

fenders are equally gu
perty, as they have counter

of it without his authority,

England, and thereby to tr
h he has a juft right to receive, upon the fale of every

rong might be profecuted and pu-

Ity of injuring the purfuer in point of pro-
feited his book, by printing an edition
‘n order to fell it both here and in

arisfer from him to themfelves, the

prnﬁts whic
copy of the work.

.

NeiTHER does it afford any juftification to the defenders, that

books publithed in England, are frequently reprinted in Ireland or
foreign eountries. This only fhows, {that 1n all countries, people
y difpefed with thefe defenders to do wrong,

may be found t:quail
blifhers, of the juft fruats of their

or to defpoil authors, and their pu

labour and expence.
tices are fandified, or allowed by the laws

which they are committed ; and it 18

parties find it more eligible,
the wrong done, than to follov

countries, where the obtaining a remedy might

the difeafe ; efpecially as the importation of :
Ireland, or foreign parts, 1s by {tatu
Qeots editions may be carried to,
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any control from the officers of the cultoms or revenuc..

[t does not prove, that thofe piratical prac-
of the countries in
probable, that the injured
6 fubmit to the confequences of
- the offender to foreign courts and
: prove worfe than
*all fuch editions from
te ftrictly prohibited ; whereas

4 carrlad 1 " HKRnNno o
and vended in England, without
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12. Geo. I1.
Cap. 30.
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Bur even fuppofing, that, in fome foreign countries, they had:
{ill fuch ideas of this matter, as actually to fanctify and autho-
rife an unlimited invafion of a right of this kind, when claimed
either by one of thewr own fubjects, or by thofe of a neighbouring
kingdom ; yet this would never be a fuflicientground for inducing
your Lordihips to follow fuch an example, were it altogether op-
tional fo to do. In countries {fo connected as Scotland and Eng-
land, it would be productive of infinite difadvantages, fhould the
people inr one end: of the ifland be fuffered to invade with impu-
nity, rights that are legally vefted in thofe of the other. But, in
fhort, this matter of literary property cannot now be held to re-
main on any different ground here, from what it is in England,
even fuppofing that in ancient times it had done {o; fince, by the
happy union of the two kingdoms, the {fubjects of both are put
upon the fame footing as to their legal rights and privileges re-
{peCting commercial concerns, and every thing confiflent with the
municipal laws of each country. More particularly, it appears,
that by this union, they have come to be fubjet to the fame rules,
and entitled to thefame privileges, refpe¢ting the printing and pu-
blithing of books ; and accordingly, the Britifh ftatutes, that have
been fince made concerning the fame, efpecially the ac? of the 8th
of Queen Anne, hereafter explained, do undeniably extend over the
whole united kingdom, and proceed on the fuppofition of the copy-

right of authors being the fame in every part of it,

THis leads the purfuer to the more immediate confideration of
the ftate ot literary property fince the Union ; and,indoing {o,itis ne-
ceflary firft to look back a little into the ftate of printing in England
before that period.

The trade of printing came to flourifh much fooner there
than in Scotland, The liberty of the prefs, that is, the li-
berty of an author’s freely publifhing his own works, not that of
a printer’s invading the property of an author, has been long and

juftly
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jeét of the friends to the conflt
ng, it was hampered and reftrained in-England,
by the ftretch of prérogative, in thofe reigns, when the {cale of go-
vernment turned too muchon the fide of the crown. = Hence l1-
cences to print were introduced, and inforced by proclamations

and orders of the Privy Council nd-Star-Chiamber, and other acts
of regal power, before the middle of the laft century.

ation. - For the

juftly a: darling ob

fame political reafo

ny at firft affumed, or acquired, without
a fuperintendency of the prefs, and li=
g and Archbithop of Canterbury,

to check the liberty of writers. But, however ‘improper and un-
et they by no means tended

conftitutional thofe reftraints were, y
known at common law, or

cither to create a right, otherwife un |
the natural right of the author, if once he had com-= i

1
g a licence 10 print, Or ol
Wi
|

Tue Stationers Compa

the (an@ion of a ftatute,
cenfers were named by the Kin

to take away

plied with the prevailing power in obtainin
the books of the Stationers. From that time,

made his entry in
the copy was fuffered to be exerted with 1ts

‘his natural right to
full force.

HENCE it came, that the copy-rights of authors were entered

i the books of the Stationers Company at IL.ondon, long before the
aét of the 8th of Queen Anne exifted. = Thefe entries have been
traced fo early as the 16 s6, and continued downwards. - The

purpofe of them, while they had no authority from ftatute,

the perfon’s name who had a titlke to the

was merely to record
It muft

work, that invaders might not pretend ignorance of 1t.

have taken place in practice, from expediency, and the general

Thofe regifters likewife contain en-

s dea of a common-law right.
in purfuan{:e of {fales or

tries of the tranfmiflions of copy-rights,

bargains.

In the reign of Charles IL fuch entries obtained a par- 13 andi4.
Car. 1. cape

by an a& which prohibited the printing of 33.
H | ' any

{iamentary authority,
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any book, without its being firft licenfed and entered in this
regifter of the Stationers.  This was the firft ftatute which laid
the prefs under fuch reftraints, as had before been only occafion~
| ally impofed by unconftitutional exertions of royal prerogative,

- But even this a& provided, that thofec who had power to licenfe,
thould not meddle with *“ any book or books, the right of print-
“ ing whereof doth folely and properly belong to any particu-
* lar perfon or perfons, without his or their confent firft obtain-
“ ed in that behalf.” This exception clearly imports, that a co-
py-right, or property, was known to fubfift at common law, prior
to this ftatute; and, indeed, the fame right had been acknow-
ledged in an ordinance of the parliament 1649, ¢. 60o. which alfo

prohibited the printing books without the owner’s confent, By ano-
therclaufein this ftatute of K. Charles, the reprinting, importing, or
/ lelling of books, which gny perfon had the Jole right to print, ei-
ther by virtue of letters-patent, or of entries in the regifter of the
Stationers, without the confent of the owners, was prohibited, un-
der the pain of forfeiture of the books, and a penalty of 6 5. and

8 d. for each copy; one moiety to the king, and the other to the
owners.

THis act of Charles II, was but temporary, It was continued
by feveral other a&s of that and the {fucceeding reign, and revived
by one foon after the Revolution ; but it finally expired in 1694,
From that period, down to the 8th of Queen Anne, the copy-
right of authors, &¢. ftood unfecured by any other aid than that

- of the common-law. The ftationers, however, having been ac-
cuftomed to the aid of ftatutory penalties, for protecting theiy
copy-rights, were unwilling to lofe that additional fecurity, and
therefore applied for a new a& to that purpofe, fo early as the
1703, but did not carry it through fooner than the 170Q. The
alt already mentioned was then pafled, and which being the firft

Briufh ftatute refpe@ing this matter, has been laid hold of by the
defendes,




