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thought that it could not be a part of the common law of
Enﬂ'ﬁmd. | |

ut I will now consider the second general ground,
upon which this perpetual copy-right was argued at the
bar ; namely, the supposed usage and law of this lino-

- dom.

Under this head, it was contended, ¢ that the right of
¢ an author to the sole publication and perpetual mono-
‘“ poly of his works, though it were not ‘maintainable on
¢ general principles, is yet a kind of customary property,
¢“ a right that has always been allowed and supporicd
“ this kingdom.”

Ir it was so, it is strange that in all our laws, where
every kind of property is so much discussed, a claim 0
extensive as this, is not absolutely established. And yo
1t was adnitted by the plaintift’s counsel, ¢ that they
‘¢ could not produce any one determination in a Court of
¢¢ law that had established any such kind of property.”
They attempted, however, to set up some extraordinary
substitules, to supply this deficiency. The first was the
finding in the special verdict, ¢ that before the reign of
 Queen Ann, it was usvuarn to purchase from-authors
‘¢ the perpetual copy-rights of their books, and to assion
¢“ the same from band to hand, for valuable considera-
*“ tions; and to make them the subject of family-setile-
“ ments.”

A description thas painted, with the striking ideas of
purchase and family-possessions, may at first sight, daze
zle the eye, and catch our passions : but, when nearer
looked at, and fairly viewed and examined, we shall find
it merely an illusion.

There are but two lights, in which it can be applicd
to the present question : either, Ist, as establishing a cus:
tomary property, in fact ; or 2dly, as shewing' that there
was a general idea or notion of such a right, antecedont
the statute of Queen Ann.

With respect to the former—it is impossible that it
can establish any customary claim. It is no usage of
which the law can take notice ; being merely an allegas
tion of particular contracts which some-ndividuals have
made before the reign of Queen Ann. W hereas, to cons
stitute a legal custom, it must have these two gualitics 4
first, a custom must import some general right in a dis
triot, and not a few mere private acts of individuals ; and,

- 1n the next place, such custom must appear to have exs

isted immemonially. All cuétﬂﬂ_m operate ((if they have
any operation) as posilive laws. The mere fact of vsacu
will be mo xight at all, in iself : but-when a custgm has
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rr’omffd fiﬂ?ﬂ tune zmmemarm! it has the evidence and
force of an immemorial law.

~ If the custom be gereral, it is the law of the realm :
AL local only, it is lex Zm;z thL law of the place.

Now, ail laws are ﬂ‘{,ﬂﬂf:i,l as far as the law exlends ;
nd all customs %’ugfaﬂd are of course immemorial.
0 usage, ﬂmrcfﬂre, can be part of that law, or h&?t; the
force of a custom, that is nol immemorial.

Here, no such general or immemorial usage is sug-
gested @ this imdmn‘ is merely an allegation of partic ua’ar
‘contracts made with parucular individuals before the r agn
of Queen Ann. . -
So far, it is true, npprarq from this finding, ¢ that
¢ orior to that reign, copies have been purcfmwd for vas
% Juable ﬂﬂIlb!*’lE]‘tlﬂUﬂb and made the subject of family-
¢ settlements.””—But, how long before?  Whether one
mndrul years, ﬁf'ty years, or fen years, is not stated.
ery certainly, it could not be immemorial : For, the art
_ﬂf printing was not known in this kingdom,* till the reign
£ Bd. 4. Therefore these contracts could not be de-
‘ufed from the ancient immemorial law of the land : and,
onsequently, they could not ereate a specics of property
'Hhmh was unfnown to that law.

It is indecd impracticable, to draw any inference from
such a proposition as this is. Ior, the verdict does not
find ¢ that these rights were ever enforced against
* sTRANGERS.”  The partics would undoubtedly acqui-
esce in the agreement : and the families on whom they
vere seitled would not reject a settlement, however chi-
f: erical. Butl, unless it was sliewn tlmt these claims
jaye been Enturch dgamst strangers, no private conlracts
amily-setllements can impose A LAW upon the public.

t is said, *“ they serve to shew there was a general idea
¢ qnil ﬂppwkmvmn of the existence of such a right, be-
¢ fore the statute of Queen Ann.”” Admit the 1(133. had
yeen ever so general ; what are we thence to infer? If
Ll e ideas and sentiments and apprehensions of individuals
ere sufficient ground whereupon to establish a species

yroperty ; what a vast extent would this carry it to !

" Immense idcas of property were raised in the South-
Sea stock, in the year 1720. In that year, innumerable
fiehts of ‘this kind were bought and sold; and these
T HE'lEtlﬂllb passed between [}“lﬂl{'E whose ideas were as
guine as any authors could be ¢ that the ideas they
ﬂnld were real property:” and yet the subjects that
were sold were, in truth and fact, no real property.

 The ﬂnd-will of a shop, or of an ale-house, and the

-

jonstantly bargained for and sold, as if they were pro-
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perty.  But what are these? Nothing more than the
good-will of the customers, who may withdraw from
them, the very next day, if they please. The purchaser
of this custom or good-will gains no certain property in
it; he has no power (0 confine it to himself, nor can he
fisc any power to prevent other people from gaining the
custom.’ It is an advantage, indeed, so far of service, as
it gives the purchaser a priority for custom. And so it
is In the case of the publication of a book : it gives a
priovety, and gets a set of first customers. But none of
these cases can establish an absolute, perpetual, cxclusive
property. e
Whatever ideas individuals may form, or however
they may trafic among themselves in imaginary claims,
they cannot affect the real right of the public, who are
no parties to such contracts: they can’t create law.
~ 1t 1s a well-known maxim in our law, ¢ that no man
““can by any device whatever, create a new consequence
““ out of an estate, or irnorate npon the law of the land.”
He cannot annex to his estate any novel- condilions that

- are ieconsis/ent with the nature of the estate ;: much less,

can the acts or inferests of éndividuals abridge the public
of their nalural right, or establish monopolies. |

The next argurments urged in favour of this claim,
were the two bi-luwes of the Stationers Company ; the
former, made in dugust 1681 ; the latter, in May 1694 -
the former, recognizes it. It is material to attend to the
words of this by-law. It asserts,* that divers of the
members' of the company had great part of their estates
in copics; and that by the ancient usage of that com-
pany, when any books or copies were entered in their
register to any of the members of that company, such
persons were always reputed the proprietors of them,
and ought to have the sole printing of them. The next
is the same,t only with this additional entry (after these
two reeitals, and reciting ¢ that the eopies were con-
*“ stanlly bargained and sold, amongst the members of
“ the company, as their property, and deviséd to the
““ children and others, for legacies, and to their widows,
““ for their 'maintenance ;” it is ordained, that when any
entry ‘shall be 'duly made of any book or copy, by or
for any member of the company ; in such case, if any
other member’ shall, without thé licence or consent of
the member for or to' or by whom 'the entry is made,
print, import, or expose to sale, &c. they shall for
cvery copy forfi it twelve pence. . - %

The view of inserting these by-laws in the special ver-
dict, was, first, to draw from the preamble, something

in favour of eopy-rights; and, in the second place, to
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shew that these rights were protected by these by-laws.
L With respect to the first——whatsoever these by-laws,
L have or m:r-*l:. have suggested in favomr of this claim,
;thr‘“ would be rcri.u,slv no evidence at all. They are
L confined to the members of that cumpmw, and could not
be read asainst the pr{n,urﬂ defendant, who is no memdber
of their company, nor subject to their by-laws. They
are confined. too to such books as are entered in the re-
‘gister-boolk of that company by to or for some member
vof the company : and this 1s founded on the ancient pri-
Wvilege of that company ; and can only aflect their ownr
cmembers.

So peculiar a claim is so far from being a proof of a
L common-law right, that it is an argument rfﬂ'mnf.f it. For,
if such a right existed by the cominon lazo of the land, 1I:
could not be spoken of as subsisting only by usage ﬂ_ftfm
Imm;m.wy
~ Bnt we are on a question of r.Aw ¢ and that is only to
ibe determined on legal principless and ot upon the alle-
ration of a pntwnnu set of men. Here is a question,
¢ whether this or that article of property belongs to A.
“' or B.” And upon a general question, ¢ whether such
g thing is the subject m;’ property, or does freely belong
¢ {0 all,”’ it is the 1Law that must determine ; zol the f’J‘
laws of the C ompany ot Stationers.

It wounld be strange indeed, if this great peint which
he courts of law have thou aht so arduous 10 determine,
vere to.be degided at last by the opinions and r{z&.ﬂlutmns
filu? Stationers Company.

W’lth respect to the second view of inserting these by-
wws in the special verdict ; namely, ¢ the shewing th’tt
;tlll"’::{‘ rights of anthors were pru{i:{:'ted by these by-
* laws’ —-*—Hwae by-laws seem as deficient in this view,
nd as little capable of establishing this point, as they
rf.;; in the forimner view,; and in bul}l}ﬂft of the right
|
These by Lﬂ'i, i the first place; have no relatian to
claims ol cuthoPship. 'I'he copies they refer to, are
i‘ those copies which particular members of the Sm-
ners Company had the privilege to print ; either by
'eﬂts to themselves, or by licence of the Stationers Cﬂm
iny. In the next phce they do not give protection,
ey do nut pretend to give protection, to any but those
their own company. The olfence of infringing those
thts, and the penalties inflicted, are confined to their
b members only : and the pemlty is given to the com-

\
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bers of that company were possessed of copies; arid
others, of particular allotments from the company for the
sole printing of their own books : and, to preserve pro-
per order amongst themselves, the books, that each mem-
ber was allowed to print, were entered in their register ;
that every one’s elaim might be krown among themselves.
and they might not intrude upon each other’s right.

But these entries and by-laws extended no further than
to the members of thut company. No author whateve
had from them, the least pretension to copy-right. And
even these members themselves could have no vedress
against strangers ; but only amongst themselves. These
by-laws provided no remedies against other persons
nor indeed had the company a right to impose their re-
strictions on any but their own body. = W here tlhien is that
copy-right of authors, which they plead for? Or that
general prolection which these by-laws have been Imagin
ed to afford to them ?

But other thines were urged at the bary; and several
other matters were substituted, to account for the want
of judicial determinations in favour of tlids claim ; as.

tions of I7.8. and Queen Mary ; two decrees in (he
Star-Chamber; two ordinances made in tlhie time of
the usurpation; and the Licensing Act of 18 & i1
of C.2.

These extraordinary Acts of State were quoted as giv-
ing protection to copy-rights, and to aecount for the
want of judicial determinations. But none of them, ex-
cept the Statute, come regularly before us; so that we
can properly take notice of them,'

Ir these were material to the deciding this question,
they should all, T apprehend, except the Licensing Act
of C. 2. have been found by the jury. For, all the rest
are parlicular instruments 3 and if admissible at all, they
were matter of evidence, and not of law : they could not
come properly before us by way of argwnent, from the
bar; nor can we regularly teke notice of them, upon the
bench,

But I mention this merely for the sake of precedent an
regularity ; meaning at the same time, to wave all objecs
tions of this sort, and to consider the several instrumecnts
themselves.

First, as to the clharters of the Stationers Company
The chief stress was laid on the clause in the charter
36 C. 2. which mentions the proprietors of copies enterin
their books or copies in the register-book of the Statione
Company ; and declares that they should thereupon ha
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~ the same right as had been usual for one hundred years
. past. :

But the proprietors of books and copies to whom 1his
- vefers, were merely those members of the Stationers Cown-
. pary, who had the sole printing of books by patent. And
- we see by their by-laws, they claim forthemselves andtheir
members a peculiar privilege in copies. And there is an
- anctent usage of the company referred to and confirmed,
' as the nsage whick existed for one hundred years past.
It is not pretended, that such right existed immemo-
rially.  And whatever these charters may have su goested,
. no charters from the crown, and consequently no expres-
stons in such charters, could afiect the general righis of
the subject. And it would be strange indeed to infer
usage of law, from grants made to the Stalioners Com-
._pa_n%.
When the prerogative made such extraordinary
strides as it did at that time, the company were impowered
o search the houses of all printers and booksellers, and
o seize all books that were contrary to any Statute then
made or that should be made, &c.
- Are we therefore to conclude, or could we draw any
deductions (either legal or historical) that such scarch,
seizings or imprisonments could be /legal in themselves ?
nd as to the protection these charters gave (o cop y-riohts
—they do'not pretend to extend to any claim of copy-
rght ; but, to such persons only as should enter their
Doks ‘in that company’s register. But if authors hiad
Ny common law right, it would be equally good, whe-
fier they entered them there or not : for, such eatry cay
0t extend nor abridge that right,; if they really had it.
t The institution ¢* that «// books should be entered in
L that register,” was merely pofitical : the design of it
s, to suppress seditious, heretical or immeral books.
e inserting in these registers the claims of patentees ox
1y others, was an original institution of the S/alioners
vmp any ., and extended no ﬁrr*ﬁf:cr than thetrown members,
Vith respect to all ofhers, these privileges extended nat
ithem. 'T'his concerued merely their own goyernment :
id their own by-laws could not extend further than their
¢ community.
Lhe two proclamations were issucd, one by /. 8.
5 despntic a prince as ever sat upon the throne ;) the
ler, by his lLigotted daughter Queen Mary ; aud re-
3 to other purposes, " 'TI'he tormer was a general pro-
imation against the printing any boelks whatsoever
thout a licence : and that of Queen Mary, from print-
what she called Zeretical books.
W hat have theseto do WIEI the copy-right of authors 2
2L 3
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these exclusions extend as much to one, as to arvother :
if the book was offensive, it was indifferent to the coart,
whose 1t was,

‘The patents cum privilegio granted the:book 1o pare
ticular persons, for a certain ferm of years—¥rom hence
it was said, “ it was 7o tnnovaion in authors to clatn
¢« this exclusive right.” The patents that were assericd
in this part of the arguments, were taken from Ames’s
Typographycal Antiquities ; and were so arbifrary gro:s
and absurd, that one would not have expected such
quotation, ' Growte had a patent for the * primer of Safiy.-
bury usey + Saxtor, for all maps and chaits of Lntrfa.ﬂr.-’
Hn(iy‘*‘ Tullts and Bndr*, and also § Morley, tor the. priti-
ing of music; and || Symcocke, for all things prminl (11
one side of a bhcd or any. 1}'11‘1: of a sheet : provided
the other side was white paper. In all l!uﬂw patents
there were penalties-inflicted ;3 and they had power given
them to seize books, and search hounses.. They are too
gross, 1o be argued from : but they excinde ail notion ol
proprietary richt.  The orant was given to the printers
themseclves, without any.  regard to the authors, or new
The very name of being patents to prii-
tersy and the flimits fixed, shew that tllL}" exclude all
ideas ofa literar) y right, and a property subsisting in the
author,

Next we are told of some proceedings in the Sran-
Cuameer; a Court the very name whereof is suflicient
to blast all precedents broug ht from it. -~ Bat P will do the
gentlemen the justice to say, ﬂw} did not mean to adduce
them as authorilies ; but to apply them ‘as historical
anecdotes in their favour.’

It was said, in one of these decrees 1, that no person
should pllm‘ any book, work, or copy : 1rnun*-.i the true
intent and meaning of any letters patent, or prohibition
of any known law of England, or other ordinances laid
down for the good gnvernm{rnt of the Stationers Coins
pany, &c. And this decree was afterwards by the com-
mand of Jae. 1. ordered to be put in execution.

In 1607 *, it was ordered by a decree, that no person
should print any book, which the Stationers Company
should, 1n their bm}ka, prohibit; and which that coms
pany shouldy by letters patent, have a right of print
mg '

Such were the edicts of that imperious Court. And
is it possible to apply this despotic decree to the legal
right of authors, in any light 2 tyrannical and ih’rﬂm‘ 0N
the Star-Chamber was, the sole jurisdiction they possessed
was in criminal matters I'E'-?.p{"ﬂtll‘]“‘ books ; and these only,

‘(as their decree mcntmns,) 1in such as were bad.
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They considered all infringements of patents and grants

of the crown, as contempls of royal authority ; and on
that idea they supported any patent the crown thought
proper to grant. For, as Lord Coke ¥ observes, “such
¢ holdness the monopolists took, that often at the coun-
¢ cil-table, Star-Chamber and Exchequer, petitions, in-
¢ formations and bills were preferred, pretending a con-
¢ tempt for not obeying the commandments and clauses
¢ of the said zrants of Monopolies, and of the procla-
¢ mations coneerning the same.”” " For preventing which
mischief, Lord Coke says, that branch of the Statute
was added, which directs, ¢ that all grants of monopo-
¢ lies shall be tried and deteriined by and according to
£ the common-law.” In that of 21 Jumes the firsit, a
proviso was contained, ¢ that it should not extend to
¢ any patentof privilege concerning printingt.” ‘I'hére-
fore, as to these patents, the Star-Chamber, continued the
same usurped power of injoining obedience, and punish-
ing contempts.

But the decrees of thisarbitrary Court can not be ap-
plied, either judicially or histerically, to civil cases, or
{more particutarly) to the present case.

Of such kind of patents the Stationers Compiny were
the ingrossers. Some assumed claims and authorities
were allowed to them, for the printing of particular
books. They were of service to the state in suppressing
any seditious books: and so that authority ‘in them
. (however unwarrantable in itself' ) was preserved to thems;
» and the Star-Chamber secared it to them. ;

‘By the charier ‘of Queen Mary, the Company of
Stationers were made a kind of literary coustables, to
L seize all books that were printed contrary to the Statute,
L &ce. And, as Mr. Yorke observed in argaing the éase ot
 The University of Cambridge v. Baskett, when ouce the
company were made absolute, they atteripted to exccute
such outrages that no body could submit-fo. And the
Btar-Chamber supported them, and insisted npon obe-
dience to the Stationers Company. No book was allow-
ed to be printed, till it was entered in their register :
‘and consequently, they might stopy whatever publication
they pleased. 'The Star-Chamber was equally zealous in
supporting the interests, as the powers of thal favourite
‘Company of Stationers : and! therefore they exerted the
‘terrors of their authority to enforce the priviege which
‘had been granted to them or to any of their members, by
Epatenits or charters from the erown. “ And ' this they did,
under ‘thieir eriminal jurisdiction, by assuming a power,
Min virtue of it, to punish for disobedience to the palents
and 10yal grants, which the i were possessed of.
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They did not otherwise interfere ;: where there was ne
grant or prohibition, to give them a colour for it. 'I'haj
Court, with all their extravagance, extended their juris-
diction in this matter, only to the grants of the crown orto
the ordinances of the Stationers Company. Can this,
then, be any proof at all of the inkerent right of authors
mn the copies of their works ? A right, which if it exists at
all, is an originel independent right.” Do these decrecs
serve for the protection of such rights of authors 2 Are
they so conclusive, as to account for and supply the
want of any other determination in their favour ; when
the whole righi which was the subject-matter of them, is
confined 1o the Stationcrs Company, or to those that had
palents from the crown 2 R

The next favourite topic of the plaintiff’s counsel was
the ordinances made by the Houses of Parliament. But
they were calculated to political views ; except what re-
lated to the Stationers Company : and no protection is
given by them {o the copy-rights of authors in genéral.
What related to the Stationers Company is adapted to
the particular privileges of that company and its mem-
bers. The ordinance in 1649, is, ¢ That no person
“ should print or reprint any book or part of a book that
*¢ was granted to the Stationers Company, without thei
‘¢ cansent ;5 nar any book or part of a book which was
¢“ entered ‘in their books to or for any member of th¢
“ company, without the consent of the owner, &c.”
The design was to stop the publication of those papers
which the royalists published.

The title of the other ordinance * was for stopping un-
licensed, scandalous publications, &ec. : and theretore if
enacfed, ‘ that no book should be published, unless i
“ was approved by the licenser.”” And by the same ordi-
nance, the Stationers Company were authorized to searcl
for all unallowed printing presses employed in printiny
unlicensed hooks &¢. ; and likewise to apprehend all au-
thors &c. | '

The whole of these ordinances, from the beginning to
the end, were adapted to the same political views; except
that particular clause which is entirely confined (like the

‘Star-Chamb r decrees) to the privileges which had been

granted to the Stationers Company, and the particular
claims of their members. T y

But there ‘is not a clause that states or protects the
copy-right of authors. o,

The Statute of 13 & 14 C. 2. ¢. 83. (the Licensing-Act,)
was next mentioned at the bar : and the plaintiff’s coun-
sel argued that it contained a recognition of the copy-
right, and such a prolection to authors, that they nced
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sel for supporting their claim ; and that is, the injurclions
that have been granted by the Court of Chancery.

Great attention and respect is-undoubtedly due to the
decisions of a Lord Chancellor : but they are not concly-
sive upon a Court of common law. Had these injunctions
(which were only temporary) been perpctual, they could
have no effect on a Court of common law, in a common
law question, STTNEE

The common law of England must direct the determis
nation of a common law question. By common-law de-
terminations we are bound ; and to them we must alwa yu
adhere : for, these are the proper constitutional declaras
tions of the law of the land. They are so considercd,
even by the Court of Chancery itself. W hen any doubt
arises in a cause in equily concerning a point of ‘cominon
law, it is usually referred o the determination of a Court
of common law. The very case now before vs is sent
hither for our determination, because it is a question of
common law. But the Courts of law never apply fo
Courtof Lquity for their decision, in a common law qUESs
tion. VWY hen the Court of Equity appeals to us, as &
Gourt of Law, by reason of its being a common law quess
tion, it would seem a little strange, if we should 2o back
to that very Court, to inquire their-opinion upon it ; or,
in other words, if we should answer the question they put
to,us, by niaking the very same inquiry of them. = Y et
that would in eftect be the case, if we were to form our
decision of this question, upon the arguments and dccis
sions: made in the authorities that have heen cited : it
would be grounding our decisicn upon what:is no judgs

temporary suspensions, * till the rights should be deter
mined ;”’ and none of them contain any express decisiof
whatever. |

It was said at the bar, ¢ that these injunctions we
““ acquiesced in, by the defendants.”. But no acquics
cence of the parties can alter the law, The Court g
Chancery could have reasoned and concluded from thes
arguments, as well as we: and they would hardly wish
us to draw deductions from their own deeisions. * T'hel
sending the cause to vus is a decisive proof ¢ that tl
‘¢ Court of Chancery, who. granted these injunctiony
¢¢ consider this matter as unscitled.””  And indhe case of

common law, Lord NortuiNeron would not determin
the point; but left it to be considered -as a :question o
COMMON law. ’ |

It 1s plain, then, that after all these injunctions, the
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rand question itself is still, evenin that Court, considered

g an widectded point,

.. But as the plaintiff’s Counsel relied so much upon them,
think it a due respect to the gentiemen, o examine par-
cularly the injunctions themselves ; and sec whether
ey have any sort of influence upon the question before
8, or-not. - ,

. Itis unnecessary to comment particularly on every in-
nnction that has been mentioned. 'They may be reduced
o these three classes: Ist, -Causes on private trespass ;
arreplitiously or treacherously publishing what the owner
\ad never made public at all; nor consenied to the publica-
ion of ; 2dly, Cases expressly grounded upen the Statute
of Queen Ann, and within the terms which thai Bfatute
as granted ; and 3dly, cases.on patents from the Crown
or the sole printing what is called prerogative copies.

. Of the first class, were the cases of §7elib v. Rase, Pope
. Curl, Forrester v. Waller; The Dule of Queensoury
¢. Shebbeare—they have been all stated. 1 will not re-
tate them ; but only observe, that in all these cases the
yublications were swrreptilious, against the will of the
ywhner, before he had consented to the publication of
hem ;. and, as such, they will have no effect upon the
resent question. ! |

. Most certainly, the sole proprictorof any copy may de-
mine whether he will priut it, ornet. 1f any person
skes it to the press without his consent, he is certainly a
pespasser ; though he came by it by legal means, as by
pan or by devolution ; for. he transgresses the bounds of
is trust 3 and therefore is a ¢respasser. |

ldeas are free. But while the author confines them to
jis study, they are like birds in a.cage, which rone but lie
an have a right to let fly :. fory &/ he thinks proper to
nancipate them, they are under his own dominton..

. It is certain every man has a vight to keep his own sen-
ments, if he pleases : he has certainly a right to judge
thethier he will make them public, or commit them only
p the sight of his friends. In that state, the manusciipt
y in every sense, his peculiar property ; and.no man can
ke it from him, or make any use of it which he has not
thorized, without being guilty of'a violation ot his pro-

ript has a right to determine whether-he will publish
or not, he ‘has a right it the first publication : and
thoever deprives him: of kgt priovity 1s guilty of a ma-

est wrong ; and the Court. have a.right to stop it.
ut this does not apply to the present question = this au-
had published it many yearsy and yeceived, the profi

rty. . And as every author or propri¢tor of a manu~
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The second class of injunctions, in the manner I range
them, relates to injunctions on the statute of Queen Ann.
The case of Knapton v. Curl, Eyrev. Walker, Motte v

aulkner, Gill v. Wilcoz, Tonson v. Walker, were all the
injunctions, I think, that have been cited, which fall in
this division. '

As to the cases of Nelson’s Fasts and Festivals, and the
Whole Duty of Man, I shall let them remain with the ob.
servations that have been made upon them by my learned
brothers ; with this additional one, that lef the injunc-
tions be what they may, they were only till the hearing,
without any final decisive judgment,

There had appeared some doubts, (for I have seen
copies of all those injunctions that were stated ,in the
plaintiff’s bill,) as to the W hole Duty of Man; becausc
the copy-right was entered in the Stationers register by
the plaintiff himself. In 1785 * he filed his bill, and
founded it upon the statute of Queen Ann : (whether
mistaken, or not, is not at all the question.) And in th¢
case of Nelson’s Fasts and Festivals, there s the like alle-
gation, ‘“ that it was entered in the Stationers company’s
register.” Bat, as I do not apprehend that either of
them will very materially affect the present question, for
the reason I set out with in the eeneral observations |
have made; I shall not say any more of them; but
leave them with the observations my brethren have mado
upon them,

But with respect to Milton’s Paradise Lost, T must
mention what I have seen in a note of Lord Hardwicle's.
It seems from that, that the injunction was founded on
Dr. Newton’s notes, only. I or, his Lordship said ¢ that
‘“ at first he was inclined to send the cause to the judges,
¢ to settle the point of law : but, as Dr. Newton’s notes
“ were manifestly witkin 8 Ann, he would grant an in-
‘¢ junction to them, without deciding the general question
* of property at common law.” | '

But from these injunctions the plaintiff ’s counsel de-
duced this argument, in their application ef them to the
present case, ¢¢ that all these injunctions granted since
‘“ the statute were founded on a supposed property in the
*“ respective plaintiffs, and a legal right in the several
*“ copies to which they related ; and that such a property
** must necessarily be a property at common law ; as the
*¢ statute consists only of penal provisions, and prescribes
*“ the mode of prosecution, which mode the plaintiffs in
*¢ those cases had not followed.” |

To which it might be answered, ¢¢ that these injunce
# tions, being temporary only, decided nothing at all.”

But { will admit, that they were founded on a righi
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hat would support a more general injunction: for, by 1769.
this act of parliament they had certainly a property in
those respective copies, during the term the statute has ~ MILLAR
allowed. For, the statute in the first place, and * be- V.
fore any of the penal provisions, has affirmatively and TAYLOR.
distinctly enacted ¢ that in any books printed before the ¢ v.g Ann,
 making that statute, the author, or the bookseller c.19.sect.1.
¢ who had purchased the copy in order to print or to re-
% print it, should have the sole right of printing the

¢ same for twenty-one years; and that in works not then
¢ published, but afterwards to be published; they should
¢ have the right for fourteen years.” |
. By this clause, therefore, a sole right is positively vested
in the author, daring the particular {erms which the sta-

te has limited. '

The subsequent provisions; indeed, have annexed penal-
jes, and forfeifare of the sheets ; (which are to be da-
masked.) But the right is wholly confined to the par-
ies interested, the authors and purchasers of copies. The
yenalties are given half to the crown, and half to any
pontmon. informer that will sue for them.
" To the author, therefore, it is the same as a lease, a
rant; or any other common-law right, whilst the Zerm
wists ; and will equally intitle him to all common-law
emedics for the enjoyment of that right. He may, I
hould think, file an injunction-bill to stop the printing :
ut I may say, with more positiveness, he might bring [ 2381 |
I action, to recover satisfaction for the injury done him,
ontrary to law, under the statute.
| In the case of Ewer v. Jones; 2 Salk. A15. and 6 Mod.
6. Lord Chief Justice HoLt lays it down, ¢ that
‘wherever a statute gives a right, the party shall, by
‘consequence have an action at law, to recover it.”
" The author’s remedy is very different from an informer’s
rosecuting for the penalty. The latter must pursue all
le remedies the statute requires: for, 1a such a prosecu-
m, the charge is for an f)}ﬂ’ﬂﬂﬂe, and therefore the of-
ice must be strictly brought within all the provisions of
¢ act. But if the plaintiff only secks satisfaction to

aself as the party aggrieved, without prosecuting for
y penalty, there 1s not, in such case, any limitation by

: statute.
I here give my opinion as a common lawyer ; not pre-
aing to say what the Court of Chancery would do
on the same question.
The third class of injunctions is of those that have [S.C. cited
gn upon grants and patents from the crown, for the Skin.23% 5.1
@ printing. of what are called prerogative-copies. Of
sort, are the Stationers Company v. Wright, and
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~doubtedly true, But this is conjined to compositions of

[ 2382 7] .1 _
Ahis prepogative right is derived : for, tie crown has cer-

tion that cannot exist in common property, and in the

extracts from them,  (such as Primers, Psalters, Psalms,)
and Almanaes. Those have relation to: the national res

¢ have a perpetual right to their own copies.” In that

perty i them, | - AT
. 'Lns. kind of property has always the additional dis-

others, which is yeported in 2 Shower 258, it is urged
hat, as.the King is the head of the .¢hurechyc he has u
particular prerogative in printing' of Primers, Psalters,

Easter Term 9 Geo. 3. B. R.

the Stationers Company v.. Pgrtridge. In these cascs,

injunctions were granted : but these; I apprehend, have
no analogy to the private right of authors. The grantces
did, indeed, ciaim a right of printing these copies ; but

‘ot as the authorsy compilers or purchasers ; but merely

as the printers of these books, under a patent from the
crown. , | . , .

- The present elaim is totally different from that of «
grant from the crown. Here'it is arcued; ¢ that authors

case of Partridge, he was injoined. from printing an
Almanac of his own compiling: -

The grand argument that was drawn from these in-
junctions_is this—¢¢ that {here are certain books, sucl)
““ as the Bible, Common-prayer Book, acts of parliament,
““ and the like, which are usually called prerogatizc
*¢ copies, which the erown has the sole ¥ight of publish-
““ing : and if the JfGng may have atlegal property i
““‘these, there is no reason why private authors may not
* claima sele right in their own compositions.”’

““T'hat there és such a right tn the crown,” is un-

a particular natare 5 and to me seems to staand upon prin-
ciples entirely different from the ¢laim of an author. It
1s. 2ol trom any pretence of dominion over printing, that

rainly mo right of conirol over the press. But it is to
particular copies that this right does extend : and as »o
other person is permiited to publish themy without «u-
thority from the crown; the King' is said to have a pro-

tinction of prerogative property.. The right is grounded
upon another foundation; and-is founded on .a distince

case;of asubject. .+ i TR
I'le books are Bibles; Common-~prayer Books, and all

ligion, or government, or the- political constitution,
Other compositions to which . the King’s right of pub-
lication extends, are the Statutes, acts of parliament, and
State-papers. - The King’s right'to-all these is, as’ head
of the church, and of the political constitution. -

In the case of the Company of ' Stationers v. Lee and
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salms, &c. ; and in restraining and licensing prognosti-  1769.
ations of all sorts. -

{n the case of the Stationers Company v. Wright, MILLAR
1ich was for importing, and printing Psalms, Psalters Ve
id Almanacs,) the words of the injunction are these— TAYLOR.
this court, in respect to the well and true printing of
Psalms, Psalters and Almanacs, as it is of great concern
Lto the public, and of great danger to have these books
printed in a foreign nation, by any besides the paten-

(tees and their assigns, &c.”’—And therefore an injunc-

bn was granted. |

L In the case of the Stationers: Company v. Partridge,

¢ company grounded. their plea on a right from the
own, being licensed by the Archbishop of Canterbury,

i printing Almanacs. -

In the case of the Stationers Company v. Seymour, the

urt assigned these reasons—* ¢¢ that there was no dif- « Y. 4 Bad.
derence in any material pait, between that Almanac of 257.
Gadbury’s, and that that is put in the rubric of the
Common-prayer Books.” They said, ¢¢ the latter was
lirst settled by the Nicene council ; is established by
the canons of the church; and is under the govern-
ment of the Archbishop of  Canterbury: so that Alma-
hacs may be accounted prerogative copies.”

And in a subsequent part of their opinion, the Court [ 2383 ]
served,t ¢ that since printing has been invented, and { V. 1 Mod.
8 become a common trade, matters of state and things esg.
hat concern the government were never left to any
man’s liberty to print, that would.”

Lhe case of the Company of Stationers, 2d Chancery
ses 70, and again in page 93 of the same book, was

~——T'he company had a patent for printing the
tutes. ‘I'he defendant had some books of the Statutes
ited at. Admsterdam, and imported them. The Lord
ncellor determined that printing the laws was a mat-

Of state, and concerned the state. But as for the
ole Duty of Man and such like books, the Lord

ncellor left them to the ordjnary course. It is ‘as-
1n page 93, ¢¢ that the defendant was not suffered
Jprint these books, because it was of great and pub-
¢ consequence for strangers to. print and vend.in Eng-
i, our statutes and laws, if falsely done.”
the case of Millar v. Donaldson, which was before
(Xorthington in. 1765,1 his lerdship obseryed, ¢ that ; V. ante, p.
‘the cases which had been determined in favour of 2327

B Stationers Company, the Court went upon  the let-

§ patent.”’ - R sru e

pon the whole of th is prerogative claiim of the crown,

.

dears to me, that the right of the crown to the sole
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and exclusive printing of what is called prerogalive
copies, is founded on reasons of religion or of state. 'I'he
only conscquences to which they tend are of a national
and public concern, respecting the established religion,
or government of the kingdom ; and have no rlndlﬂrﬂ‘y to
the case of privaie authors. There is no instance of the
crown’s intermeddling with, or pretending any such right
in prlmte cumpasitm'n

It is necessary in all these cl:um'-? that umfurmlty and
order be duly observed ; and the SU{)_]EGt informed with
prﬂmmn how to l‘ﬂﬂ‘lll:t'tﬂ his conduct.

The I{mg_; has ecclesiastical jurisdiction : and power is
gn en to kim over these publications, that no confusion
may be introdiiced by sutch as are falsé and improper.

And as printing has, since the invention of that art,
Been the general mode of conveying these puhlu:'ltlmn
the King Tas alway trppmntfd his printer. This is a righ
which is inseparably annexed to the Aing’s Office : But
no such right is annexed to the situ ation of any privale
author. The King does not derive this right from lahour,
or composition, or any one circumstance attending thc
case of authors.

It is mentioned as onc ground of the King’s right to
priut them, ¢ that some of these prerogative “books were
¢¢ composed at ks expence.” But in fact, it is no private
disbursement of the I"’mg‘, but done at the public charge,
and part of the expences of government. It can lmn!lv
be cnntendcd that the prml uce of expences of a public
sort are the prwaﬂ ¢ property of the King, when purchased
with public money. He cannot sell nor dispose of one
of those compositions. How, then, can they be his pri-
vate property, like the private prnperty‘ claimed l)} an
author in his own compositions?

The place or employment of King’s printer is properly
an office ; it was formerly granted by that name, with w
tfee annexed to 1t ; and the person appointed to it, sworn
into the o _?E{:'E.

From these authorities, therefore, I say, it seems to me,
that the Aing’s property in these particular compositions
called prerogative copies stanis upon different principles
than that of an author; and therefore will not apply 1o
the case of an author.

Now as the plaintiff contends ¢ that this %uprnml
““ copy-right is what he is by common law intitled to,’
let us examine what species 0f property it is. W hat
class of property does it fall within ?

It Cﬂnnﬂt be contended, ¢ that it is real or descendible
 estate.” If it falls within any class of property at all,
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it must be that species of property which the law calls
chattels.

Bat all chattel-property consists of goods, and debts
‘or contracts. Now this right cannot be contended for,
as a debl. 'T'he defendant, or the public, are not debtors
to the plaintiff. Nor can it be claimed as a contract
'the defendant never entered into any stipulation about

it |

‘Out one class more of property, under which it can be
reckoned : and that is cgoobs.

- But goods must be capable of possession ; and must, of
ourse, have some visible substance : for, nothing but what
‘has visible substance, is capable of actual possession.

~ The author’s unpublished manuscript will indeed very
rn.'m}:'nr-::rl'}r fall under ¢/is class of property ; because, that
18 corporeal. But after publication of it, the mere intel-
tectual ideas are totally incorporeal ; and therefore inca-
pableof any distinct separate possession : they can neither
be seized, or forfeited, or possessed. If they could be
matter of property, they must be subject to the same
several changes of possession, as property is subject to;
the same charges, seizures and forfeitures; the same cir-
eumstances to which all other chattels are liable.

Can the sentiments themselves (apart from the paper
on which they are contained) be taken in execution for a
lebt ? Or if the author commits treason, or felony, or
8 outlawed, can the ideas be forfeited ? Can sentiments
be seized ; or by any kind of act whatsoever, be wvested
’ the crown 2 1F they can not be scized, the sole right
if publishing them can not be confined to the author : for,
he ideas of forfeilures must ever attend the ideas of
pﬁﬂy.- '

_ How strange and singular must this extraordinary kind
I property be ; which can not be visibly possessed, for-
ited, or seized ; nor is susceptible of any external in-
'y,d nor (consequently) of any specific, or possible
bmed y !

But it was said, ¢ that this is a kind of specia/ right
to a particular interest, to a particular privilege.”
‘Now, by the laws of England, there can be no special
rht, no particular interest or privilege whatever, of
frpetual duration, but such as-have respect to some
nd of inheritance. Nothing but an inhkeritance can
pport a perpetual subsisting right. ~ All fpersnna! pro-
iy is total and absolute ; susceptible of no collateral
tht, or partial interest ; excepting for a time, as in the
s of a loan, ortke like.

Yor. 1V, 2F

As, then, it cannot be claimed as any species of inke-
ritance, nor yet as a debl, or matter of contract ; there is
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And bere, another reason occursy, why the right now
claimed can have no existence in the common law of g
land : and that is, that the whole of this righty in its ut-
most extent, 1s a mere right of aclion ; a right of bring-
mg an, aclion against those that print the anthor’s work
without his consent. And this action i3 merely vindic-
tive : it is &z personam ; not in Rem.

Now there is no maxim -in our law more elear and
plain than this, ¢ that things in actions arve not assign-
¢ able.”’

The law is too tenacious of private peace, to sullc
litigations 1o be negotiable. And yet the present action
is founded on the assignment of such a right to snc.
This is the right which the auther has assigned to the
purchaser of the copy, the present plaintiff ; and upon
which sssignment, he brings this action in personam.

The legislature indeed may male a new right. 'T'he

Statute of Queen Ann has vested a wew right in aus
thors, for a lLmited time: and whilst that right exists,
they will be established in the possession of their pros
perty.
. But we are now considering aquestion at common law |
and at conunon law, even debts are not assignable so as to
enable the assignee to bring an action in his own name.
However, the present action is a tort only : and no tort
1s assignable, in law or equity. It is not within any
species of action at common law.

It seems to me, that this claim will not fall within any
one known kind of property at common law ; and cannot,
therefore, be & common-law right.

The whele claim that an awthor can really make, is on
the publie benevolence, by way of encouragement ; but
not as an absolute coercive right. His case is exactly
similar to that of an inventor of a new mechanical mas
chire : il is the right of every purchaser of the instrus
ment, to make what use of it he pleases. It is, indeed,
in the power of the crown to grant him a provision for i
limited time : butif the inventor has ne patent for it, cvery
one may make it, and sell it.

Let us consider, a little, the case of mechanical ins
ventions.,

Both original inventions stand upon the same footing,
in point of property ; whether the case be mechanical, ox
literary ; whether it be an Epic Poem, or an Orrerys
The inventor of the one, as well as the author of the
other, has a right to determine ‘¢ whether the world
¢¢ shall see it or not:”’ and if the inventor of the maching
chooses to make a property of it, by selling the inven
tion to an instrument-maker, the invention will procure
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benefit.  But when the invention is once made known
the world, it is laid open ; it is become a gift to the
blic : every purchaser has a right to make what use
it he pleases. If the inventor has no patent, any
Ison whatever may copy the invention, and sell it.
L every reason that can be urged for the invention of
| author may be urged with equal strength and force,
the inventor of a machine. The very same argu-
nts ¢ of having a right to his own productions,” and
others, will hold equally, in both cases: and the im-
ality of pirating another man’s invention is full as
eat, as that of purloining his ideas. And the pur-
iser of a book and of a mechanical invention has ex-
y the same mode of acquisition: and therefore the
Jfruendi ought to be exactly the same.

Mr. Harrison (whom I mentioned before) employed
least as much time and labour and stady upon his time-
per as Mr. Thomson could do in writing his Seasons:
[, in planning that machine, all the faculties of the
nd must be fully exerted. And as far as value is a
k of property, Mr. Harrison’s time-piece is, surely,
waluable in ilself, as Mr. Thomson’s Seasons.

b0 the other arguments will equally apply. The in-
tors of the mechanism may as plausibly insist, ¢ that
in publishing their invention, they gave nothing more
10 the public than merely the wuse of their machines;”’
hat the inventor has a sole right of selling the ma-
Ehines he invented ;7 and ¢ that the purchaser has no
ight to multiply or sell any copies.” He may argue,
that though he is not able to bring back the principles
0 his own sole possession, yet the property of selling
lie machines justly belongs to the original inventor.”
tet with all these arguments, it is well known, 7o
property can exist, after the invention is pub-
d.

fom hence it is plain, that the mere labour and study
fi¢ inventor, how intense and ingenious soever it may
Will establish 7o property in the invention, will esta-
L no right to exclude others from making the same
uiment, when once the inventor shall have pub-
d it |

h what ground then can an author claim this right ?
f comies Ais right to be superior to that of the ingeni-
nventor of a new and useful mechanical instrument ?
cially, when we consider this island as the seat of
nerce, and not much addicted to literature in ancient
3 and therefore can hardly suppose that our laws
a higher right or mm;; permanent property to the
22
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author of a book, than to the inventor of 4 new and use-
ful machine.

Improvement in learning was no part of the thoughis
or attention of our ancestors. The invention of an aus
thor is a species of property unknown to the common law
of England. lts usages are immemorial : and the views
of it tend to the benefit and advantage of the public with
respect to the necessaries of life, and not to the improves
ment and graces of the mind. The latter thercfore,
could be no part of the ancient common law of Fng.
land.

Wnen the genius of the nation took a more liberal
turn, and learning had gained an establishment among
Us, it was then the office of the legislature, to make such
provisions for its encouragement, as to them should scem
proper. And accordingly they #ave done so, by the
Statute of * Queen Ann ; which Lord Hardwicke is siit
to have stiled (in the case of Midwinter et al. v. The
Seotch Booksellers) ¢ an universal patent for authors.”

Let us look, then, into that Act of parliament ; and
see if we can not find in 1if, more authentic declaratio
of the law concerning this right, than in the charters a
by-laws of the Stationers Company; the proclamatio
and patents of the crown ; the decrees of the Star-Chamber
the ordinances made during the usurpation; or the |
censing Act of G.2. This Statute of Queen Adnn w
made by a legal and regular authority, without any mix
ture of political views.

The counsel for the plaintiff were aware how decisi
this Statute was against them : and therefore they ende
voured to preclude all arguments from it.- They urgé
the saving claunse, in the 9th section, ¢ 'I'hat nothing
‘¢ that Act shall extend toany right that the Universit
¢ or any persons have in any book already printed,
¢ after to be printed.”

Buf this saving clause seems to me {o have no view
all to any general question of law,or to any general clai
It is not meant as a saving of any right or claim whi
authors might have at common law. That would ha
rendered the whole Act of Parliament of no effect at &
and defeated the very end for which it was made. It
only pointed at the printing and reprintiig of partics
books. ,

The design of the Statute was to vest a Zempore
copy-right in authors, and to establish tAat right f
limited time. Butif it had said, after all, that it sh
not have any effect @ a/l upon the possessions of authe
what a laborious nullity would it be! the proviso is,
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sact should not confirm or prejudice any particular
im. 1t don’t relate to authors ; but to the university
ivileges of printing.
T'he university will hardly be considered asan author.
the universities had the privilege of printing and
printing particular books , of which there were several
rts, (as Bibles, Common-prayer, and Law-books;) and
University of Cambridge, a more general licence :
as some of these patents might be disputable, (as we
bve lately seen in the case of Baskett v. The University
Cambridge,) and the patent-rights stood on a different
ndation from that of the copy-rights vested in authors ;
was a proper provision, *that this Act should not gjfect
these particular claiins ; nor either establish or abridge
‘the duration of paients.”
80, in one of the ordinances of the parliament for lay-
a restriction on printing, there is a like proviso,
hat that ordinance and one made in 1642, should not
extend to infringe the just privileges of the printers of
the two Universities.”

grants of privilege of for or concerning printing ;"
at is, thatsuch patents or grants should neither be pre-
diced nor confirmed by that Statute.,
It was said, ¢¢ that this Statuie of Queen -Ann was
merely declaratory of a common law-right ; and ihat it
was accumulative, and only introduced some additional
remedies.”
But to me, from the title quite to the end of this Act,
eems very clearly to be a plain declaration ¢ that no
guch right exists at common law.” 'T'he Act seems
me, manifestly designed to vest the property in the
hor and publisher during the time limited and pre-
fibed by it. The design seems plainly and. professedly
ye, to give encouragement to learning by some new
yantage ; namely, by wvesting the copy in the author
| publisher during a certain time. 'I'he title is, *“ an
ct for the encouragement of learning, by vesting the
jopies of printed books in the autlhors or purchasers of
uch copies, during the time therein mentioned :”’
by the enacting clause, there is a right given in those
pady printed, for twenty-one years from the 10th of
% 1710.
ses not this plainly imply, that they had no such
t before the 10th of Aprel 1710 2 How can it be said,
hat this Act vested that right,”’ if they had the same
Wt before, by common law 2 W hy should the enacting
use particularly provide ‘i;I‘mt after the 10th April 1710,
2K 3
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the author or publisher should have the sole right of
printing for twenty-one years and no longer, books then
in print ; and for fourteen years and no longer, books
then compnsed but not printed ; if they had it before

*This plainly implies that they had no sueh right befirec
10th of April 1710. There is ot one clause, one ox-
pression, throughout the whole Act, that hints at a prior
exclusive right in authors to an cternal monopoly.  The
monopoly is particularly limited to a certain number ol
years, and that it shall continue no longer. The oily
prolongation that is given, is, that if the anthor shall be

alive after fourteen years, the privilege shall recur to him

crealed by the act ; and both of them lmited ta fourtecn
years.

This Statate also provided * for limiting and settling
the price of books. But if authors had a sole right
to their copies for ever, what encouragement would they
receive from this provision ? it would be a strange sort of
encowragement ; 1o abridge an actual right before subsist-
ing in them; to deprive them of the natural right (which
every other person has) of fixing the price of the goods
he sells ; and to subject the value of their property to the
regulation of others.

The penalty does not seem much calculated for the
encouragement of the author. For, the books are to he
torthwith damasked, and made waste-paper of ; and the
forfeiture is to go, one half to the king ; the other, ta
the informer ; but no part of it to the author.

Were these the encouragements which authors were so
anxious to obtain ? So liitle do they regard them, that we
scarce ever hear of an instance of their resorting to those
penalties.

How then can we consider this Act, but as vesting in
Authors a property in their works, which they kad not
before 2

After examining the several clauses and expression
contained in it, I can not but conclude that the legisla
ture had no notion of any such things as copy-rights, a
existing for ever at common law : but that, on the con
trary, they understood that authors could have o righ
in their copies afier they had made their works publie
and meant to give them a security which they suppose
them not to have had before. And that this was the id
of the legislature, is plainly discoverable from the deba
before it passed into a law.

The booksellers petitioned, ¢ that they might ha
““ theirright secured to thern.”” The committee expung
that word ; and substituted “¢ vesting,” in the place
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securing,”’ (as it had stood in the original bill :)
imd the liouse determined the title *  should be
£ for the encouragement of learning, by vesting the
* copies of printed books in the authors or purchas-
ers of such copies, during the times therein men-
b tioned.” And afterwards, when the lords would
ave struck out the clause restraining the authors with
ecard to the price, they came to a conference. The
mmons said, they thought it reasonable that some
rovision should be made, * that extravagant prices
£ should not be set on useful books.””  And the lords
mve it up. It certainly appeared to the legislature, that
bstractedly from this Statute, authors had no exclusive
Mght whatcoer ; and consequently, must be very far
pm having any pretensions to an eternal monopoly :
ut that, as the Act gave them a temporary monopoly for
Jimited time, it might be reasonable to make the pro-
isions and restrictions contained in it; and they would
en have a proper operation, Butif this Act of Parlia-
nt was merely a recognition of a common-law right,
ivery person who had such a common-law right might
ave the benefit of the Act: and then the restrictions in
L would have no operation, as to them.
Upon the whole, it seems evident to me, that this
laim cannot possibly be maintained on either of the
irounds on which it was argued. 'That, far from being
barranted by the general principles of property, every
of those principles are flatly against 1t. That it
nnot be a part of the cominon law of England ; the
istence whercof is ¢mmemorial, and long antecedent to
vyery circumstance of lilerary claim.
I should have here closed what I had to say ; and am
deed ashamed to have taken up so much time. But
e singularity of my opinion may seem to require some
jology, as I have the misfortune to be alone init. 1
In safely say, that, be it ever so erroneous, it is my
weere opinion. The grounds on swhich I have formed
imust be judged of, by others: to me, they appear
ficient.
As the counsel for the plaintiff have urged the unfa-
surableness of it to men of learning, I will add a few
prds upon that topic ; and also upon the inconvenient
psequences the public may feel, in case the plaintiff ’s
iim should be established. |
was argued, ¢ that this allowance of a perpetual
sxclusive right to authors would encourage publica-
ions, and be of use for the explaining and cultivating
learning and science.”
It is of use, certainly, that learning and science, and
2F 4
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- “¢ shall have it no longer.” And have we power to coi-

Joundation, ‘“that no man has a right to publish the se
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all valuable improvements should be encouraged, and
every man’s labour properly rewarded. Rat every re-
ward has its proper * bounds : and an entire monopoly
for fourteen, or if the author remains alive, for tweniy-
eight years, seems encouragement enough for his labours -
at least, the legislature have thought it sufficient enco.
ragement to them ; and have expressly declared ¢ they

trol that authority ; and to say, in direct opposition to
the statute, ¢ that they shal/ have it longer ?—that they
¢¢ shall have it for ever 2’ If the encouragement which
the legislature has given will not satisfy authors, it is not
our province to extend, it further. But I can never en.
tertain so disgraceful an opinion of learned men, as (o
imagine the profits of publication for twenty-eight years
will 7ot content them. I will not believe, ¢ that nothing
*“will induce them to write, but an absolute perpelual
*¢ monopoly ;” “¢ that they have no benevolence to man-
““ kind ; no honourable ambition of fame; no incentive (0
“ communicate their knowledge to others, but the most
““ avaricious and mercenary motives.” From authors so
very ulliberal, the public could hardly expect to receive
much benefit.

On the other hand, let vs look to the consequences of
establishing this claim. Instead of tending to the ad.
vancement and the propagation of literature, I think it
would stop it ; or at least, might be attended with great
disadvantages to it.

It was a just observation of Lord Northington,* ¢ {hat
¢¢ it might be dangerous to vest an exclusive properly in
‘“ authors. For, as that wounld give them the sole right
““ to publish, it would also give them a right to suppressy
‘“ and then those booksellers who are possessed of th
““ works of the best of our authors, might totally suppres
¢ them.” 'The public have no tie u pon authors or book
¢ sellers, to oblige them to keep a sufficient number
copies printed. -

It was said, ¢ that if the authors or booksellers di
““ not take care to print a sufficient number of copics,
¢t would be abandoning the copy.”

To me, however, such abandoning of a copy in a speci
of property like this, seems impossible. ﬁ or, if there
any abandoning the property at all, it must be upon th

““ timents of an author without his consent:> and it is |
that light alone, that an author can claim the sole rig
of publication. Now, suppose an author should drop
design of making farther gains to himself, and-discontin
the publication ; he may insist * the sentiments are
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‘and no other person shall publish ¢ ks own thoughts
without his consent ; and that notwithstanding he has
published them once, he does not choose they * should
-ge published any further.” And in that light, what
blour will there be for extorting his consent, under the
ea of an abandonment 2
But admitting this extraordinary proposition ¢ that
an author may abandon the future profits of publica-
tion ; (that i1s, may abandon what he was never pos-
‘sessed of ;) we should still find, the public would be
laid under difficulties, and would be liable to disagree-
te consequences. It must rest on circumstances capa-
8, not only of erroneous, but arbitrary interpretations.
his must produce confusion and danger. What a ha-
rd must every man risque, who ventures from mere ar-
mentative circumstances to infer an abandonment ; and
ider that idea, proceeds to publish! W hatever con-
isions he may have formed to Zimself, he knows not
hat light it may appear in to others ; and, after an ex-
msive litigation about it, may find it at last determined
minst him.
But besides these difficulties—supposing the author
ould continue the publication, and print a sufficient
imber of copies; but should fix such an exorbitant
¢e upon his books, as to lock the work up from the
meral bulk of mankind ; yet it cannot be said ¢ he
had abandoned his property.” In this case, all the
ning and all the advantage would be confined to a few;
il yet the public has no remedy against it; and no
ér person must presume to publish this work. -
dhe legislature were aware of this; and therefore
ablished an “authority in proper persons, by the
ute of Queen Ann,* to limit and settle the price of
oks. But if authors and their assignees were to be
bwed a sole right of publishing, as being out of the
b and having a distinct and exclusive right still re-
ining in them, that provision would be totally n2ga-
¢ and it would be still in the power of a bookseller
et an extravagant price on useful books. |
/an this exclysive right of publication, this monopoly
h claims an entire dominion over it, and puts an
lute prohibition on every other person, be deemed an
ouragement to learning, and to tend to the advance-
t and propagation of it?
here is another light too, in which the consequences
is claim may be highly injurious to the public : and
48 the restraints it will lay upon the natural rights
aankind in the exercise of their trade and calling,
L is every man’s natural right, to follow a lawful ems-
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ployment for the support of himself and his {anilv,
Printing and * bookselling are lawful employments. 'im'l
therefore every mmmpﬂlythdr would irtrench upon thes
lawful employments is a restraint upon the liberty of rIn
subject. And if the printing and selling of every book
that comes out, may be confined to a few, and for cvel
wilh-held from all {he rest of the trade ; what provision
will the dulk of them be able to make for their respective
families ?

There is yet another mischicf that results from this
claim ; the door it will open for per pffrmi litigalions.

I have before * observed the dangerous snares whicl
this tdeal property will lay, as it carries no propriclary
marks in itself; and is not bound down to any formaul
stipulations. So obscure a property, (especially atter the
work has been a long while published) might lead many
booksellers into many liligations < and in such litigati onsy
many doubtful questions might arise ; such as—*¢ whether
¢¢ the author of the work did not éntend it as a 2ift
¢ the public”—¢“ whether, since that, he has not abane
¢ doned 1t to the punblic’ < and at what time.” (lige
putes also might arise among authors themselves—* whes
¢¢ ther the works of one author were or were not the same
¢ with those of another 'uulmr or whether there werg
¢ only colourable difterences : --{11 question that wouls
be liable to great uncertaintics and doubts.)  So, ¢ whes
¢¢ ther those who should cempile notes on a publication
“ and should insert the text, should be liable to an actio
““ for it:”’ or if the noiles were good, the author migh
refuse the publication of them.t

I wish assincerely as any man, that learned men ma
have all the encouragements, and 1111 the advantages tha

are consistent with the general right and good of ma
kmd But if the mm.npﬂh now claimed be contrar A
the great laws of property, and totally wunknown to t
ancient and common law of Fngland: if ﬂ:u] establishi
of this claim will directiy cont: adict the legislative alhe
rity Y and éntroduce a speries of property mwtm;y to th
ena for which tle whole system of property was ey
blished ; if it will tend to embroil the peace of societly:
with frequent contentions ; — (contentions most highl
disfiguring the face of llter'ﬂure and highly dl&s.f_’;ll*:tl
to a liberal mind ;) #f it will hinder or suppress the ads
vancement of learning and knowledge; and lastly, 4
it should strip the subject of his natural vight ; if, the
or any of these H‘llSClllEfb would follow; 1 can never cor
cur in establishing such a claim,

Tue LEGISLATURE have provided the proper encol
ragements for authors; and, at the same time, ha
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1iarded against all these mischiefs. To give that legisla- 1760,
ye encouragement a liberal * construclion, is my duty as
" il B sy s R ’
judge ; and willever be my ownmost willing 2nclination. .\ 1 p
But it is equally my duly, not only as a judge, but as a =
ember of society, and even as a friend lo the cause of 4 yyon,
paraing, to support the limitations of the siatute.
| shall therefore conclude, in the words of the act of
jarliament, ‘¢ that the author or purchaser ot the copy,

‘shall have the sole right for the particular term. which

the statute has granted and limited ; buf no LoNGER:”
nd consequently, that the plaintiff, who ciaims a perpe-
tal and unbounded monopoly, has NO LEGAL RIGHT [0
cover. _
Lorn M axsrizLp (not intending to go into the argu-
ant) said
Tuis is the first instance of a final difference of opi-
on in this court, since I sat here. Every order, rule,
gment, and opinion, has hitherto been uramimous.
That + unanimity never could have happened, if we t Exceptin
d not amone oursélves communicate our senfiments s, and one
’ = : . 3 other Case now
th. great freedom ; if we did not form our judgments depending (by
thout any prepossession to first thoughts ; if we were writ of civer)
t always open to conviction, and ready to yield to j?the Houseof

9 LOTOs, whier

h ﬂthﬂ[‘ S reasons. Mr. Justice
1 £ Yares difered
3 the other three, every rule, order, judgment, and opinion, kas, to this dav, been (as
tas I can recollect) unantmous. 'This gives weight and dispateh to the decisions, cer-
hty to the law, and infinite satisfaction to the suitors: and the effect is seen by that
pense business which flows from all parts, into this channel; and which we who have
known Westminster Hall, behold with astonishment; the rather, as during this pe-

all the other Courts have been filled with Judges of unquestionable integrity, eminent
nts, and distinguished abilities.

We have all equally endeavoured at that unanimity,
i this occasion : we have talked the matter over,
sral times. I have communicated my thoughts at
ge, iz writing : and I have read the three arguments
ch have been now delivered. In short, we have
lly tricd to convince, or be convinced : but, in vain,
 continue to differ. And whoever is right, each 1s
id to abide by and deliver that opinion which he has
ed upon the fullest examination.

His E{]RDSHIP observed, that fo repeat the two first
aments, or go over the same topics again, would be
and nugatory, when he had already declared ‘¢ that
i read, approved, and previously concurred in them :”
0 be particular in opposing or answering the several
of the last argument (though he differed from the
usions of it,) would be indecent, and look too much

altercation.
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- sed himself to the following effect.
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¥ He therefore only desired to refer tothe two first ar-
guments, without actually repeating them ; and that he
might be understood as if he had spoken the substance of
them, and fully adopted them. A fter which; he expres-

From premisses either expressly admitted, or whicly
cannot and therefore never have been denied , conclusions
follow, in my apprehension, decisive upon all the objec-
tions raised to the property of an author, in the copy of
his own work, by the common law.

I use the word ¢ Corv,” in the technical sense in
which that name or term has been used for ages, to sige
nify an incorporeal right to the sole printing and publish.
ing of somewhat intellectual, communicated by letters.

It has all along been expressly admitted, ¢ that, hy
‘¢ the common law, an author is intitled to the copy of his
*“ own work wuntil it has been once printed and published
*“ by his authority ;> and ¢ that the four cases in Chais
‘“ cery, cited for that purpose, are agreeable to the coms
*“ mon law ; and the reliet was properly given, in conses
** quence of the legal right.” . |

The property in the copy, thus abridged, is equally an
incorporeal right to print a set of intellectual idens of
modes of thinking, communicated in a set of words and
sentences and modes of expression. It is'equally detached
from the manuscript, or any other physical existene
whatsoever.

The property thus abridged is equally incapable ¢
being violated by a crime indictable.” In'like manner,
can only be violated by another’s printing without th
author’s consent : which is a civil injury.

The only remedy is the same; by an action upon {l
case, for damages, or a bill in equity for a specil
relief,

No action of detinue, trover, or trespass quare i
armis, can lie 5 because the copy thus abridged is equd
a property in notion, and has no corporeal tangible su
stance.

No disposition, no transfer of paper upon which {
composition is written, marked, or impressed, (though
gives the power to print and publish,) can be constru
& conveyance of the copy, without the author’s expry
consent *“ lo print and ‘publish ;> much less, against
will. -

The property of the copy, thus narrowed, may equa
go down from generation to generation, and possil
continue for ever ; though neither the author nor his #
presentatives should have any manuscript whatsoever
the work, original duplicate, or transcript.
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‘Mr. Gwynn was intitled, undoubtedly, to the paper of
g transcript of Lord Clarendon’s History : which gave
m the power to print and publish it, after the fire at
etersham, which destroyed one original. /This might
ve been the only manuscript of it inbeing.  Mr. Gaynn
lght have throwu it into the fire, had he pleased. But,
' the distance of near a hundred years, the copy was ad-
idged the property of Lord Clarendon’s representatives ;
d Mr. Gwynn’s printing and publishing it, without
vir consent, was adjudged an injury to that properly ;
which, in different shapes, he paid very dear.
Dean Swift was cerlainly proprietor of the paper upon
hich Pope’s Letters to him were written. 1 know, Mr.
Yope had no paper upon which they were wrilten; and
yery impetfect memory of their contents : which made
1 the more anxious to stop their publication—; know-
g that the printer had got them. '
If the copy belongs to an author, after publication ; it
ainly belonged to him, before. But if it does not
ong to him after; where is the common law to be
und, which says ¢ there is such a property before
the metaphysical subtilties from the nature of the
ing may be equally objected to the property before.
| is incorporeal : it relates to ideas detached from any
hy/sical existence. Thereare noindicia : anothermay have
pd the same thoughts upon the same subject, and express-
‘them in the same language werbatim. At what time,
i by what act does the property commence ? the same
fing of questions may be asked, upon the copy before
blication : is it real or personal 2 does it go to the heir
ito.the executor 2 being a right which can only be de-
ded by action, is it, as a chose in action, assignable,
tot ? can it be forfeited 2 can it be taken in execution ?

nkruptcy ?

T'he common - law, as to the copy before publication,
n not be found in custom.

Jefore 1732, the case of a piracy before publication
er existed : it never was put, or supposed. There is
a syllable about it to be met with any where. The
mlations, the ordinances, the Acts of parliament, the

er publication by the authors.

ince 1732, there is not a word to be traced about it ;
sept, from the four cases in chancery.

foduced in the reign of Edw. 4th, or H. Gth. *

Vit ‘be vested in the assignees under a commission of

es in Westminster- Hall, all relate to the copy of books

Sesides, if all England had allowed this property two
iree hundred years, the same objection would hold,
that the usage is not immemorial > for, printing was
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Iiom what sources then, is the common law draw
which is admitted to be so clear, in respect of the copy
before publication ? |

From this argument——because it is just, that an a
thorshould reap the pecuniary profits of his own ingenuit
and labour. It is just, that another should not use h
name, without his consent. 1t is fit, that he shou
Judge when to publish, or whether he ever witt publish,
It is fit he should not only choose the time, bat the mannes
of publication ; how many ; what volume; what prind
It 1s fit, he should choose to whose care he will trust the
accuracy and correctness of the impression; in whose
honesty he will confide, net to foist in additions: with
other reasonings of the same effect. |

I allow them sufficient to shew ¢ it is agreeable to th
¢ principles of right and wrong, the fitness of things
‘“ convenience, and policy, and therefore to the commoy
““ law, to protect the copy before publication.” :

But the samne veasons hold, after the author has pulys
lished. He can reap no pecumary profit, if, the nex
moment after his work comes out, it may be pirated upon
worse paper and in worse print, and in a cheaper volume,

The 8th of Queen Ann isnoanswer. Ye are considers
ing the common law, upon principles before and indepcns
dent of that Act.

The author may not only be deprived of any profit, hut
lose the expence he has been at. He is no more mastcr of
the use of his own name. He has no control over the
correctness of his own work. He can not prevent addis
tions. He can not reéract errors. He can not amend : ox
cancel a faulty edition. Any one may print, pirate, and
perpetuate the imperfeclions, to the disgrace and against
the will of the author ; may propagate sentiments under
his name, which he disapproves, repents and is ashamed
of. He can exercise no discretion as to the manner in
which, or the persons by whom his work shall be pulb«
lished.

For these and many more reasons, it seems to me just
and fit, ¢ to protect the copy after publication,”

All objections which hold as much to the kind of pros
perty before, as to the kind of property after publication,
go for nothing : they prove foo much.

There 1s no peculiar objection to the property after
except, ‘‘ that the copy is necessarily made common,after
¢ the book is once published.” |

Does a transter of paper upon which it is printed, e«
cessarily transfer the copy, mere than the transfer of paver
upon which the book is writien 2



