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it place carried at the common ordinary price of car-  1769.
othier things. And if he was apprized of the de-

it’s advertisement, that might be equivalent to per- . GIBBON
communication of the carrier’s refusal to be an- V.

ible for money not notified to him : and this was left PAYNION.

& jury. |

WM. J ustice Aston, who tried the cause, said he had

pubt about the justice of the case : his difficulty had

‘arisen from the cases and authorities which had been

mentioned ; which put him upon more caution in

Iting the evidence. But it appeared to be notorious

cotuntry where this transaction happened, that the

¢ of carrying money from thence to London was three

p¢ in the pound : and it manifestly appeared that this

money setit under a concealment of its being-money.

true principle of a carrier’s being answerable is the

wd. And a higher price ought, in conscience, to be

him for the insurance of money jewels and valuable

5, than for insuring common goods of small value.

| liere, though it was not directly and strictly brought

to the plaintiff that he had a clear certain know-

of the defendant’s advertisements and hand-bills,

it was highly probable that he must have known of

y: and his own letter shewed his being conscious

" he could not recover, by reason of the conceal-

l, (@) "T'herefore I think the verdict against him

it to stand.

Mr. Justice WirLes concurred in the same opinion.
Per Cunr.” unanimously—
RULE DISCHARGED.

[ 2803 |
MivLrLAR versus TAvLon. Thursday 20th

. April 1769.

11S case was a revival of the old ard often-litigated Aﬂlﬂlﬂfﬁ e
guestion concerning LITERARY PROPERTY : and it g Cn =0
the first determination which the question ever re- right under the

1, in this Court of Kine’s Benci. Stit; of 8 Aun.
{:l ]

4

¢ declaration was of Michaelmas Term in the se= ©
year of his present majesty, 1766. 'The first argu- Zf‘ﬁ.?f; [ & 273

- at the Bar was on Twuesday 30th of June ITE?T :

| ot L R 79

. ; B |
) . (90 $&S
The case as stated demonstraies his notice, at least 7972 CA
y course of dealing, and thatis suflicient notice, whe- [ j i
he knew of the advertisements or not, 904/ / CASC/
-' 2A 2
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when the Conrt ordered it to stand over to the next te
for a sccond argument. It was argued, a sccond (ime
the Bar, on the Tth Junre 1768, - T'he first argument W
by Mr. Dunning, for the plaintiff ; and Mv. Thuries
for the defendant: the second, by Mr. Blacksione, for )
plaintiff; and Mr. Murphy, for the defendant.

After the second argument, the following rule was mad
Tz,
¢ Tuesday Tth June (in Trinily Term, 1708,)

“ Millar. § ¢ ET is ordered that this cause shall o
¢ Taylor. g ‘“ B gver for Lhe orinion of this Gourt, w
‘¢ the next term. And, by the consant of the coun
¢ for both parties, it is further ordered, that the judm
““‘which shall then be given, skall be exTERED UV @
¢ judgment of Tuis term, in the same manner as il |
‘““ said judement had been given on ¢his day. My, [i/og
¢ stone, for the plaintift; Mr. Murphy, for the dele
¢t dant,”

Note—Mr. Millar pieo the next morning.

In Hilary Term 1769, 9 G. 3. (on Tuesday Tth
bruary 1769,)

Tur Courr ordered it to be set down in the pape
upon the second-paper day of the next term, for |
oriNIoN of the Court. '

It would be tedious and tautologous, to repeat |
arguments of the counsel at the Bar, or the cases and &
thorities cited by them ; as they were, all of them,
very fully and amply taken up again from the Ben
and so elaborately expatiated upon, canvassed, and d
cussed by the judges, in delivering their opinions,
the reasons whereupon they formed them.

Let it suffice to say, in general, that the counsel
the plaintiff insisted, “that there is a real property
“ maining in authors, after publication of their work
‘“ and that they oNLY, or those who claim under th
“ have a right to multiply the copies of such their li
¢ rary property, at their pleasure, for sale.” And 1
likewise insisted, ¢ that this right is a common law g
‘“ which always has existed, and does still exist, indey
““ dent of and not taken away by ibe statute of 8 4
e 197

On the other side, the counsel for the defendant
solutely denied that any such property remained in
nuthor, after the publication of his work : and they trea
the preteusion of a common law right to it, as mere [
and émagination, void of any ground or foundation. I
said, that formerly the printer, not the author, was §
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I who was supposed to have the right, (whatever 1t
§ be ;) and accordingly the grants were all made to
s. No right remains in the anthor, at common

y insisted, that if an original author publishes his
he sells it to the public: and the purchaser of
‘book or copy has a right to make whal use of 1t
feases ; aud may muliiply each book or copy, to
guantity he pleases; and the sole exclusive right of
slying such copies does nof remain in the author,
publication. It would be a monopoly, if 1t did.
surchaser of the book has the jus fruendi et dispos
e act of parliament of 8 4nn. ¢. 19. for the encou-
nent of learning, wests the copies of printed books in
thors or purchasers of such copies, during the
' therein Gmited. But itis only during that limited
" and under the terms prescribed by the act. And
\tmost extent of the limited time is, in the present
‘expired.
d they argued from the case of MECHANICAYL IN-
prons ; where it is admitted, ¢ that the rule does not
Id.”  Yet the same rule ought to hold, in all sunilar
sces. And the copy of one of these is just like the
L of the olher: and a great deal of mental labour is
bestowed upon mechanical inyentions, as well as
| literary productions,

Sohaclmas Term, in the seventh year of the reign of
King George the third.

lon, BE it remembere ], that on Thursday next
t, E after the morrow of Al Souls in this same
“before our Lord the King, at Westminster, comes
ew Millar, by John Stirling his attorney, and brings
he Coutt of our said Lord the King now here, his
\wainst Robert Taylor, in the custody of the marshal,
pleaof trespass upon the case: and there are pledges
psecuting, towit, Jokn Doe and Richard Roe. W hich
bill follows in these words, to wit, London to wit, An-
Willar complains of Robert Taylor, being in the cus-
of the marshal of the marshalsea of our Lord the King
f: for this, to wit, that whereas the said Andrew,
s 90th day of January in the year of our Lord

of Cheap, was, and hath ever since been, and
, the true and only proprictor of the copy of a cers
jook of poems, intituled the Seasons, by James
' 2A3

| to wit, in the parish of St. Mary le Bow, in the
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¢ Thomson.”” And whereas the said Andrew, aflier
became and whilst he was proprictor of the said copy

tioned, in the parish and ward aforesaid, did, at his ow
proper costs and charges, causc 2000 books of the i
copy to be printed for sale, and afterwards, to wit,
the 20th day of May, in the third year of the rcirn
his prescnt majesty, in the parish and ward aforesald
had a great number, to wit, 1000, of the said books
printed of the said copy intituled, ¢ The Seasons,
James Thomson,” remaining in his hands for sale ; neve
theless the said Robert, not ignorant of the premisses, |
contriving and frandulently intending to deprive the sak
Andrew of the whole profit and benefit of the said 10€
baoks ofthe said dndrew, intituled, ¢“'I'he Seasons, by ./ us
Thomson,” then remaining in his hands for sale, and |
Juriously to prevent the sale thereof ; afterwards, (o w
the day and year last abovementioned, to wit, in |
parish and ward aforesaid, did publish and expose to
several other books, intituled, ¢ The Scasons, by Jw
Thomson,” to wit, 1000 other books of the like cop
which last-mentioned books, intituled, ¢ 'I'he Scaso
‘““ by James Thomson,” had been injuriously printcd &
some person or persons without the licence or consent
the said Andrew ; and then and there scld several, 1o w
20, of the said last-abovementioned books so printed
last mentioned ; he the said Robert then and there
knowing that the same had been so injuriously prin
without the licence or consent of the said Andrew |
means whereof, the said Andrew was deprived of
profit and benefit of the said copy and book, intitul
“ The Seasons, by James Thomson,” and of le §
1000 books so printed at his costs and charges as atoresn
and then remaining in his hands unsold: whereby
said Andrew is injured and hath damage to the ama
of £200; and therefore he brings this suit, &e.
Thedefendant pleaded the general issue, ‘““not guill
And, upon the trial, the jury found a special verdiety
follows,—that the said work intituled ¢ The Sease
1s an original composition in one volume, composed
James Thomson, ¥sq ; a natural born subject residen
that part of G'reat Brilain called England ; and
printed and published by the said James Thomson,
author, for his own use and benefit as the proprictor th
of, at several times, between the beginning of the
1727 and the end of the year 1729, in the city of
don; the same having never bhefore been printed ¢
where. And the said jurors upon their said oath {u
say, that the said Andrew Millar, in the year 1729,
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d'the said work called ¢“T'he Scasons,” for a valu-
@ud full consideration, from the said James Thomson,
Wid author and proprietory, to him and his keirs and
ws for ever. And the said jurors upon their said
further say, that from the time of the said purchase,
Md Andrew Millar hath printed and sold the said
as his property, and now hath and constantly hath
d sufficient number of books of the said work exposed
le ut a reasonable price. And the said jurors upon
woath further say, that before the reign of her late
ly Queen Anne, it was USUAL fo purchase from
§ the PERPETUAL copy-right of their books ; and to
t the same from hand to hand, for valuable consi-
dons ; and to make the same the subject of family
enis, for the provision of wives and children. And
i jurors upon their oath further say, that the sta-
t's-company, to secure the enjoyment of the said

sularly the two following :

Al an assembly of the masters and keepers or war-

dens and commonalty of the mystery or art of
 stationers of the city of London, held at their
common-hall in the parish of 8¢, Martin Ludgate,
in the ward of Farringdon within London, on
- Wednesday the 17th day of August anno domini
- 1681, for the well governing the members of this
company, the several laws and ordinances here-
‘after mentioned were then made, enacted and
ordained by the master and keepers or wardens
and commonalty of the mystery or art of stationers
of the city of London, in manner and form fol-
lowing, wviz.

“whereas several members of this company have

rt of their estates iz copies ; and by ancient usage
# company, when any book or copy is duly enlered
Kegister-book of this company to any member or
5 of this company, such persoa to whom such
8 made, is and always hath been reputed and taken
PROPRIETOR of such book or copy, and ought to
e sole printing thereof ; which privilege and in-
now of late often violated and abused—it is there-
ined that, where any entry or entries is or are, or

shall be duly made, of any book or copy in the
ister book of this company, by or for any member
w's of this company that in such case if any meni-
dembers of this company shallthen after, without the
consent of such member or members of this com-
whom such entry 1; c; uly made in the register-

2

right as far as in them lay, made several by-laws,
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or members of this company shall, without the licence o
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book of this company, or his or their assignee or assigm,
PRINT Or CAUSE [0 be PRINTED, @mport or cAUSE (o B

IMPORTED from beyond the seas or elsewhere, ¢y suck
copy ov copies, book or bovks, or any part of any suoly
copy or copies, book or books ; or shall sell, bind, stite

or cxpose the same or any part or parts thereof to saley
that then such member or members so offending shal
FORFEIT, to the master and keepers or wardens and coue
monalty of the mystery or art of stationers of the city o
London, the sum of twelvepence for every such copy op
copies, book or books, or any part of such COpY Or cujiies
book or books, imprinted, imported, sold, bound, stitchiy
and exposed to sale contrary herennto.

At an assembly of the masters and keepers or warden
and commonalty of the mystery or arf of Siationers
of the city of London, held at their Common
Hall in the parish of St. Martin Ludgate, in the
ward of Farringdon within London, on Monda
the L4th day of May Anno Domini 1691, the
several laws, ordinances and oath hereafter followes
ing were then by them made, enacted, and ordaine«
ed, for the well-governing of the members of (he
corporation of them the said master and keepery
or wardens and commonalty of the mystery or art
of Stationers of the city of London, vix.

Whereas divers members of this company have greal
part of their estates in Cories, duly entered in the veoise
ter-book of this company ; which, by the ancient usaoc o
this company, is, are or always hath and have been used,
reputed, and taken to be the Ricur ANp ProPERTY 0
siuch person and persons (members of tiis company) |
whom or whose benefit such copy and copies are so duly
entered in the register-book of this company; and con
stantly bargained and sold, amongst the members of thi
company, as their property ; and devised to children an
others, for legacies, and to their widows for their main
tenance ; and that he and they to whom such copy and
copies are so duly entered, purchased, or devised, ough
to have the sole PRINTING thereof;

W herefore, for the better preservation of the said an
cient usage from being invaded by evil minded men, and 14
prevent the abuse of trade by violating the same, it |
ordained, that after any eniry or entries is or are or shall
be duly made of any copy or copies, book or books, i
the register-book of this company, by or from any mem
ber or members of this company, if any other memb
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of such member or members of this company for
whom such eniry tis duly made, or of his assignee
gns, print or cause to be printed, tmport or cause to
rtcd from beyond the seas or elsewhere, any such
or copies, book or baoks, or part of any such copy
pies, book or books, whercof such due entry hath
made-in the register-book of this company to or for
sther member of this company ; orshall sell, bind,
or expose the same, or any part or parls Hzcrmf, {o
yithout such Gcence; that then such member and
jers so offending shall forfeit and pay to the master
epers, or wardens and c{}mnmndlty of the mystery
of Stationers of the city of Lonrdon, the sum of
pence for every -such several capy or cupms, book or
y part or parts of every such copy or copies, book
pks, imprinted, imported, sold, bound, stitcht, or
ol to sale without such liEL’zllBE or consent as
.
I the said jurors upon their said oath further say,
he said book or work intituled ¢ T%e Seasons” was,
he said purchase thereof by the said Andrew Millar;
pfore the publication and sale thercof by the said Zo-
aylor, DULY ENTERED inthe registerof the company of
ers of the city of London, as the whole and sole
iy of the said Andrew Mitlar. And the said jurors,
theu' said oath further say, that the said James
, the said author of the said work, died on the
y of August in the year 1748 ; and that after his
. and before the above action was brought, the said
ﬁy!{}r without the licence or consent qf the said
llar, on the 20th day of May in the year 1763,
1ED, EXPOSED TO SALE, AND sOLD, Wwithin that
B cat Britain called Lnﬂ't’mnd, several copies of
aid bm}k intituled, ¢ The Seasons, by James
pmson ;> which Iast-menimn_f*d copies had been
d by some person or persons without the licence or
¢ of the said Andrew ﬂfn’!m, whereby the said
) Millar hath been and is damnified. But whether,
he whole matter aforesaid in form aforesaid found,
I Robert Taylor is LiABLE IN LAw to answer the
s sustained Dy the said Aﬂdr‘ﬁﬂ Millar by reason
s of the said Robert Taylor’s publishing, selling
Xposing to sale within that part of Great Britain
n.ﬂ'.fmrd ‘the said several copies of the said book
( % The Seasons, by James Thomson,” without
e or consent of the ‘suid Andrew Millar as afore-
he jurors aforesaid are altogether ignorant; and
p pray the advice of the Court here. And if
he whole matter by the said jurors in form afore«
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said found, it shall seem to the Court here, that the
Robert Taylor is liable by law to answer the damng
sustained by the said Andrew Millar on the occasion
the premisses within mentioned, then the said jurors uj
their said oath say, that the said Robert Taylor is o ul
of the premisses within laid to his charge, as the s
Andrew Millar hath within complained against him ;
assess the damages to the said Andrew Miilar occasior
by the premisses within mentioned, besides his costs u
charges by him about his suit in this particular laid o
to one shilling ; and for such costs and charges, to for
shillings. And if upon the whole matter aforesaid by |
jury atoresaid in form aforesaid found, it shall scem §
the Court here, that the said Robert Taylor is not liuk
in law to answer for the damages within mentioned ; th
the said jurors upon their oath aforesaid say, thal t}
sald Robert Taylor is not guilty of the premisses witl
laid to his charge, asthe said Andrew Millar within
pleading hath alledged. |
T'ne short substance of the case is no more than (h
The declaration charges, that the plaintiff Millar
the true and only proprietor of the copy of a book
poems, intituled, ¢¢ ‘I'he Seasons, by James Thomisony
and, whilst he was so proprietor of the said copy, cau
2000 books of it to be printed for sale, at his own ¢
pence ; and had a great number of the said 2000 book
remaining in his hands for sale. 'That the defend
Taylor published and exposed to sale several other bot
of the like copy, and bearing the same title ; which latt
hooks had been injuriously printed by some person or i
sons WITHOUT the licence or consent of the plaintiff xll
lar ; the defendant knowirg ¢ that they had been so |
¢ juriously printed, without the "plaintiff’s licence
‘¢ consent.”” By means whereof, the plaintifft Millar
deprived of the profit and benefit of the said copy m
book, and of the books printed at his expence as aforesa
and then remaining in his hands unsold. And he lays |
damages at £200. The defendant Taylor pleads < N
¢ Guilty.” Issue is thereupon joined. And the ju
find the special verdict as above.

Tue Junges delivered their opinions separately,
at large ; the junior judge beginning, and so procecdis
upward to the lord chief justice.

My. Justice WiLLEs, after stating the case as
special verdict, spoke to the following effect. The que

dict.  Some of them are worthy of observation.
It is found ¢ that the work is an original compositic
first ¢¢ printed and published in London ; the author,
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natural born subject, resident in England.” 'There-
this case hasnothing to do with foreignbooks; which
on a very different footing.
is found *¢ that the author printed this work from the
sinning of the year 1727, to the end of 1729, for his
wn use and benefit, as the propricior ; and then sold
he copy to the plaintiff, his heirs and assigns for ever,
a full and valuable consideration.” Therefore there
40 occasion to meddle with cases, where the author
be supposed to have relinquished the copy, and con-
jently to have given a general licence to print.
fany of the best books fall under that description. A
little evidence might be sufficient, after the author’s
hy to imply such a tacit consent : as if the book had
been entered before publication ; it would be a circum-
ce to be submitted to the jury, ¢ that the copy was
lended to be left open.”  So, if after publication, the
hor had not iransferred his right, or acted himself as
prietor.
nt the finding here, being of a sale and tranfer for a
able consideration, this verdict will not authorizz any
m founded on the supposed consent of the author,
% is also found, ¢ that the plaintiff always had a suf-
cient number of these books exposed to sale, at a rea-
able price.”” - Therefore this case has nothing to do
| cascs where the plaintiff’s relief may be rebutted, by
ving that he meant to enhance the price ; which 1is
nst law,
is found too ¢ that the defendant sold several copies
f the saip Book.” And therefore this case 1s not em-
mssed with any question, *“ wherein conststs tie IDEN=
1ty of a book.”
ertainl 3/ hond_fide imitations, translations, and abridg-
s are different ; and, in respect of the property, may
sonsidered as zew works ; but colourable and jfraudu-
'yariations will not do.
his is not the case of an wunpublished manuscript
n in execution by creditors, or claimed by assignees
sr a commission against a bankrupt-author. W hen
uestion of that sort arises, the Court will consider
it is right. And the same question may equally arise
n the term granted by the Act of Parliament. And
sfore this is not a doubt which subsists merely on the
mon law right.
If the copy of the book belonged to the author, there
» doubt but that he might transfer it to the plaintiff,
if the plaintiff, by the transfer, is become the pro-
tor of the copy, there is as little doubt that the defen-
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1769.  dant has done him an enjury, and violated his vight :
\ which, this action is the proper remedy.
MILLAR But the term of years secured by 8 Ann. c.19. is ¢
V. pired. Therefore the author’s title to ﬂze copy depon
TAYLOR. upon two questions

Ist. W hether the Cory of a book, or literary comps
aﬁtmn, belongs to the auﬁmr, by the Commo
AW :

2d. Whether the Comwon Law-Rigur of authe
to the copies of their own works is TAKEN AwA
by 8 Ann. c. 19,

The name, ¢ Cory of a book,” which has been use
for ages, as a term to signify the SOLE right of printi
publishiug and sclling, shews this species of property
have been long known, and to have existed in fuct as
usage, aslong as the name,

T'ill the year 1640, the crown exercised an unlimite
authority over the press; which was enforced by tl
summary powers of search, confiscation and imprisos
ment, given to the Stationers Company, all over tiy
realm and the dominions thereunto belonging, and I
the then supreme jurisdiction of the Star-Chamber, witl
out the least obstruction from Westminster-Hall, or W
parliament, inany instance.

‘“ W hether before 1640, cnpy-rwhts existed in
¢ kingdom upon pﬁnﬂples and wsage,” can be onl
looked for in the Stationers Company, or the Star-Cha
ber, or Acts of State..

As to this point, their evidence is competent, ai
liable to nLiTTLE suspicion. It was indifferent tothe vie
of government, whether the copy of an innocent bo
licensed, was open, or privale property. It was cerfaind

[ 2312 | against the power of the crown, to allow it as a prive
rig'ht, without being protected by any royal privilege,

It could be done onl y on-principles of private justie
moral fitness, and public convenicnce 5 which, when a
plied to a new subject, make common law wilhout a P
cedent ; much more, when received and approved
usage.

1t appears from the acts of state taken notice of at
bar, that unless piraling another mar’s copy be an abu
on such principles as make common law, it was nol p
hibited. 1f it be such an abuse, then there are gene
words in several prohibitions, to include it.

The decree of the Star-Chamber in 1556, regulatis
the manner of printing and the number of presses is ¢«
firmed, with additional peualuﬂs, by ordinances of th

ﬂ
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Chamber * siened by Sir' N." Bacorn, Ld. Burleigh,
il the most eminent privy counsellors of that age.
png other things, it is forbidden to print 1galnst the
mnd mecning of any ordinance, prohibition or com-
ment in any of the Statutes or laws of this realm; or
p injunction, letters patent, or ordinances set forth
» set forth by the Queen’s Grant, commission or
ni
n{;ihﬂ decree of the Star-Chamber, 23 June 1585,
iz, Art. 4 T every book, &c. 1s to be licensed—
t shall any one print a,ny book, work or copy,
pinst the form or meaning of any restraint contained
any statute or laws of this realm, or in any injunc-
i made by her majesty or her privy council ; or
115t the true intent and meaning of any letters pﬂtﬂnf
Immissions or prohibitions under the great seal;
ntrary to any allowed ordinance set dﬂwn for the E"ﬂﬂd
pvernment of the Stationers Company.”
:1' oclamation of the 25th September 1623, 21 Jac. 1
ps the above decree ot 28 E/iz. and that the same had
emded amongst other things, by printing beyond
such allowed books, works or writings, as have
en lmpnnted within the. realm by such to whom the
le printing thereof, by letters patent, or lawful
finance or authority, doth appertain.”” And then
proclamation enforces the said decree.

11637, article the the 7th,—no person is to print, or
(prmted abroad)any book or copy which the
Jany of stationers, or any other person hath or shall,
Wiy letters patent, “order or entrance in their rmr:.stm-
', or otherwise, have the right, 1}1‘1vllegL,‘duthnr1ty or
jance SOLELY {o print.

e are all the Acts of stale relative to this maiter. .
“case of a prosecution in the Star-Chamber, for
ng without cheﬂcﬁ, or against letters patent, or pzmt-
Wother man’s copiy, or any other disorderly printing
)en found. Most of the judicial proceedings of the
",' hamber are lost or destroyed.

it it is certain, that down to the year 1640, copies
protected and secured from piracy, by a much speedier
hore effectual remedy, than actions at law, or bills in

LIhEHEE could be obtained ¢¢ to print another
an's copy :—Not from any prolibition ; but because
| in was tmmoral, dishonest, and unjust. And he
'prmtecl WITHOUT @ Emenc&, was liable to great
es.

» Blackstone argued very materially from the books

¢ another decree of the Star-Chamber, made on 11th
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of the Stationers Company; and read many entr
And from the extract of them, it appears that there
no ordinance or by-law relative to Coeies, till «fter
year 1640 ¢ and yet, from the erection of the compan
gc;pi;s were entered as property : and pirating was pu
ished.

15’1‘heir first Charter was in 15566 ; their second,

58.

In 1558, and down from that time, there are entries ¢
copies for particular persons. -

In 1559, and downward from that time, there are pe
sons fined for printing oither men’s copies.

In 1578, there are entries which take notice of the sal
of the copry, and the price.

In 1582, there are entries with an express provis
¢¢ that if it be found any other has right to any of the «
¢ pies, then the licence, touching such of the copics s
‘“ belonging to another, shall be void.”

It is remarkable, that the decree of the Star-Chambe
in 16037 expressly supposes a copy-right to exist otheriiy
than by patent, order, or entry in the register of the
Stationers Company : which could only be by Commo
law. |

But in 1640, the Star-Chamber was abolished. 'The

troubles began soon after. I'he king’s authority was set
at naught : all regulations of the press, and restraints of
unlicensed printing, by proclamations, decrees of the
Star-Chamber, and charter powers given to the Stationcry
Company, were deemed to be, and certainly were
illegal, .
‘he licentiousness of libels induced the two houses to
make an ordinance which prohibited printing, unless the
book was first licensed, and entered in the register of the
Stationers Company. Copy RicHTS, in their opinion,
then, could only stand upon the Common Law : both
houses take it for granted.

The ordinance therefore prohibits printing, without
consent of the owner ; or importing ( itp printed abroad ;)
upon pain of forfeiting the same to the OwNER on
OwnNERs of the copies of the said books, &c.

This provision necessarily supposes the property to

EXIST : 1t is nugatory, if there was no OwNErR. An

owner could not, at that time, exist, but by the Come
mMoN Law. |

In November 1644, Mivrron published his famous
speech, for the liberty of unlicensed printing, againstthis
ordinance : and among the glosses which he says were
used to colour this ordinance, and make it pass, he men-
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{he just retaining of each man his several copy ;
h (lod forbid should be gain-said !”
le did he, (though an enthusiast for liberty,)
hat the liberty of unlicensed printing should ex-
wiolate the property of copies! and yet, this copy-
uld, at that time, stnnvf upon no other founda-
n natural justice and Common Law. 'Those who
e, and those who were against a licenser, all
4¢ that literary property was not the effeci. of ar-
ary power, but of lew and justice ; and therefore
i to be safe.” _
649, the long parliament made an ordinance which
printing any book legally granted, or any book
{ wilhout consent, of the owner ; upon pain of tor-
&e.
1Itq'sm*me: observations occur upon this last, as upon
er ordinance.
1662, the Act of 13 & 14 C. 2. (the Licensing Act)
jits printing any book, unless first licensed, and
i in the register of the Stationers Company : italso
)its printing without the consent of the Owner,
pain of forfeiting the book, and 6s. 8d. each copy ;
0 the king, and half to the OwNER ; to be sued for
s owner, in six months ; besides being otherwise
euted as an offender against the Act.
act supposes an ownership at common law. And
wght itselt is particularly recognized in the latter
if the third section of the Act; where the chancellor
rice-chancellor of the Universities are forbid to
le with any book or books, the right of printing
yof doth solely and properly belong to any particular
Or persons.
e sole property of the owner is here acknowledged in
ss words, as a common law right : and the legisla-
vho passed that Act, could never have entertained
st d];stant idea, ¢“that the productions of the brain
2 not a subject matter of property.”” To support
tion on this statute, ownership must be proved ; or
Maintiff could not recover : because the action is to
fought by the owner ; who is to have a moiety of the
various provisions of this Act effectually prevented
€s ; WITHOUT actions at law, or bills in equity, by

it cases arose of disputed properiy. Some of them
- between different patentees of the crown : some,
\ether it belonged to the author, from his invention
1 labour ; or the king, from the subject matter ;”
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which occasioned these points to be agitated in /e
ster Hall.

The first case on this subject was between At/ ins
law-patentee, and some members of the Stationers {
pany. The plaintiff claimed under the law-patent,
defendants had printed Roll’s Abridement. I'he
was brought for an injunction. And the Tord chang
awarded an injunction against every member of the ¢
pany. The defendants appealed to the House of I
and the decree was aflirmed.

This was argued on the footing of a prerogative e
right in the crown, in all law-books. 1t was argeed,
the king pays the judges who prenounced the 1w
the laws are the king’s laws, &e. I do not enter into
reasons of the determination ; but only cite it to show {
the lords went upon this doctrine, which was not dispu
“ that a copy right was a thing acknowledged at com
“ law: and then they agreed that the king /ad (i
¢ right, and had granted it to the patentees.” In
light, this case was very properly stated by Mr. //a
stone ; and argued from, as being an authority in
favour.

The next casc was that of Roper v. Streater, Slin
224. and mentioned and alluded to, in 1 Mod.
Which came on, before this court (Lord Chief Justi
Hale then presiding) abont 22 C. 2. and judgment
given M. 24 C.2. Roper had bought, from the exce
tors of Mr. Justice Croke, the third part of his report
Streater was law-patentee ; and reprinted it, withou! tl
plaintift’s consent.  Roper brought an action of debt,
owner, upon the Licencing Act. Streater pleaded 1
king’s grant. Upon which, the plaintiff demurred : a
it was adjudged for the plaintiff, in the Common Plea
Which is a judicial authority in point, ¢ that the plai
tift, by purchase from the exccutors of the author, w
Owx~Eer of the Copy at common law.”

Nor did the reversal * in the House] of Lords at g
shake this authority ; because the revelsal proceeded (4
in the case of Atkyns) upon an opiniop ¢ that the cop
belonged to the ¢ éﬂg.”

Besides, 1t appears that the judges were not asked the
opinions, on this occasion : and probably they woul
not have concurred in the reversal ; asthe majority «
the House of Lords, who were for reversing, refused e
hear their opinions  For, it is said, in the journals, that
after various debate and consideration, the question was
propounded ‘¢ whether the judges should be heard in

““ this case:” and it was resolved in the negative : (i
sentiente A nglesey.
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the argument of the case of the Stationers Company 1769,
st Parker, in Shinner 233. it is said, ¢ it is true,

At this action of Roper v. Streater was brought on . ., .
¢ Act of 14 C: 2. which is expired. DBut tha} ¢
afute did not give a right, but only an action o .
B1.” [ Vide Skiner, 234 ] | okir e
he next case is that of the Company of Slationers v.

mour, 99 Car.2. in 1 Mod. 256. The plaintiffs, as

ptees of the crown, brought an action of debt against

defendant, for printing Gadsbury’s Almanac. Pemse

on, in his argument said, when Sir Orlando Bridg-

g was chief justice in this court (the Common Pleas)

f¢ was a question raised concerning the validity of a

nt of the sole printing of any particular book, with a

hibition to all others to print the same ; ¢ how far it

ghould stand aood against those who claim a property
PARAMOUNT the king’s grant 2’ and opinions were di-

ed on that point. ,

But (said he) the defendant, in our case, makes 7o [ 2317 ]
e to the copy : he only pretends a nullity in our
ent.

he book which this defendant hath printed has »o
lain author : and then, according to the rules of law,
hing has the property ; and, by consequence, may
nt his property io the company. '
d'he court thought that Almanaecs might be prerogative
dics 3 and said, ¢ these additions of prognostications
tlo not alter the case; no more than if a man should
glaim a property in another man’s copy, by reason of
ome inconsiderable additions of his own.”

IFhese were times when prerogative ran high. But
| these cases prove ¢ that the copy-right was at that
lime a well-known c¢laim;” though the overgrown
hts of the crown were, in some instances, allowed and
ndged (asin this case) to over-rule them.

Lhe Licensing Act of C. 2. was continued by several
s of Parliament ; butezpired 9th May, 1679. 31 C. 2.
pn after which, there is a case in Lally’s Entries, of
{ Teria 31C.2. B. R.* an action on the case s po gy,
mght for printing the Pilgrim’s Progress ; of which tries 67, Pon-
plaintiff was and is the true proprictor ; whereby he derv. Bradyl,
| the profit and benefit of his copy. But I don’t find,

it this action was ever proceeded in.

Yhe Licensing Act ,nfplii' & 14 C. 2. was revived by 1

. 2. ¢.7; and continved by 4 W& M. c. 24; and

iy expired in 1694. .

For five years successively, attempts were made for a

® Licensing Act, Such a bill once passed the House

Yor. 1V. 2B
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of Lords: but the attempts miscarried, upon constily
tienal objections to a licenser.

The proprietors of copies applied to parliament,
1703, 1706, and 1709, for a bill 1o protect their cop
rights which had been invaded, and to secure their pr
perties. They had so long been secured by pena’tios
that they thought an action at law an inadequate remedy
and had no idea @ bill in equity could be entertained, by
upon /etlers patent adjudged to be legal. A bill in equit
in any olker case, had never been attempted or thouul
of : an action upon the case was thought of in 31 (. 2
but was * not procecded in.

In one of the cases given to the members in 1700, |
support of their application for a bill, the last reason ¢
paragraph is as follows—¢¢ the liberty now set on fool
¢ breaking through this ancient and reasonable usaoe |
no way to be effectually restrained, but by an act ¢
“ parliament. Ior, by common law, a bookseller cn
‘¢ recover no more costs than he can prove dainage : by
““ it is impossible for him to prove the tenth, nay pe
““ Liaps the hundredth part of the damage he suffers; |
“ cause a thousand counterteit copies may be dispersed
‘“ intoas many different hands all over the kingdom, aig
‘¢ he not be able to prove the sale of ten. Besides, th
¢ defendant is always a pauper : and so the plaintift mu
““ lose his costs of suit. (No man of substance has hee
““ known to offend in this particular ; nor will any cve
¢ appear in it.)  Therefore the only remedy by the com

€c

“ Bench or I'leet: and there he will continnethe evil prae
‘“ tice with impunity. We therefore pray, that Coy
"* FISCATION of counterfeit copies be one of the penallic
““ to be inflicted on offenders.”

Ou the ©ith of January 1709, pursuant to an orde
made upon the booksellers petition, a bill was brougl
in, for securing the property of copies of books to th
rightful cwrers, &c. Gn the 16th of February, 1708
the bill was committed to a committee of the whole house
and reported with amendments, on the 21Ist of February
Yiog. - | |

I shall consider the bill as it passed into a law, and th
arguinents drawn from the alterations made in the cours
oi its passing in the House of Commons, when I come
the second head or question which I proposed to speak
to; and now procved upon the fact of usage and au
thority since 1709.

The Court of Chancery, from that time to this day
havé “been in an error, if the whole right of an authog
in his copy depends upou this positive Act, as introducs
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f a new law. For, it is clear, the property of no 1769.
is intended to be secured by this Act, unless it be
g : nobody offends against this Act, unless the | MILLAR
be exteren.  Consequently, the sole copy-right is V.
iven by the Act, unuess the book be entered. Yet [ TAYLOR.
\eld wnnccessary to the relief in Chancery, that the
should be entered.
here is also an express proviso, ¢ thatall actions,
its, hills, &c. for any offence that shall be committed
winst this Act, shall be brought, sued and commen-
vl within three months atter such offence committed ;3
¢ else, the same shall be void and of none effect.” [ 2319 ]
p all copies were open and free before, pirating 1is
iy an offence against Statute ; and can only be ques-
, in any court of justice, as an offence against t/zs
Yet it is nol necessary that the bill in chancery
uld be brought within three months.
rain, 11 the right vested, and the offence prohilaled
this Act be ncw, no remedy or mode of prosecution
L be pursued, desides those prescribed by the Act, But
{ in chancery is not given; and consequently could
be brought upon this Act.
I'here is no ground, upon which this jurisdiction has
h exercised or can be supported, except the ANTECE-
T properly ; coafirmed, and secured for a limited term,
ithis Act. In (Zis light, the ExTry of the book 1s a
dition in respect of Statwtary penalty only. So like-
§¢ the three months is a limitation in respect of the Sta-
wy penalty only. But the remedy by an aclionupon the
e, or a bill in chancery, is a consequence of the common
b right; and is nol affected by the Statutary condition
timitation.
Mr. Aurphy cited and laid stress upon the case of
War v. Kincaid el al. in the House of Lords, 11th of
sruary 1750. In that case, the suit was brought upon
b 8 Queen Ann and 12 G\ 2. ¢. 36, by seventeen book-
lers of London, plaintiffs, against twenty-four book-
lers of Ldinburgh and Glasgow, defendants ; for hav-
@ offended against these two Acts, as to many boois
icified ; praying the penalties, and an injunction and
sount, by way of damages.
Lhe plaintifis restrained their demand to an account
profits, by way of damages, for two or three books
-| | .

L'he Court found, ¢ that there lies no action of damages 1st Intexlocu
p*¢ this case.” tor, 4th July
s i = L &y 1746.

T'he plaintiffs petitioned for a rehearing; and insisted

at the 8 of Queen Anp gave an ADDITION AL securily bl?
bnallies, during a limited time, to a property which
KISTED BEFORE ; and therefore was declaralory of the
2B 2

b
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property ; and that the court of Chancery had alwa
understood it in this sense, and given relief, 1n conseque
of the Common-law property, declared, and sccured
the Act for a limited time by penalties.

The Court found, *¢that an action of damages lies,
¢« the extent of the profits made by the defendants,
¢¢ such of the books * libelled, as have been entercd 1n 1§
< Stationers Hall and reprinted in Britain.”

The defendants prayed a review.

The Court ordered the cause to be re<argued ; and i
rected them to consider ¢¢ whether, by the laws ol Se
<« Jand, an action lay, at the instance of an author ¢
¢ proprietor of a book, BEFORE the Statute.”

The cause was further heard and debated : but Hof

sides avoided the question upon the common law. I
plaintiffs, probably, were advised not to put their ca
upon the common law of Scofland ; because the boo
were printed and published in ZLorndon, and thercto
might be considered as foreign books. And the defen
dants, thinking themselves sirong against an action
damages upon the Statute, rested upon that ground
and insisted that the action being brought wponthe Stulut
the plaintiffs could not resort to the common law.
~ The Court therefore gave no opinion, as to the comnmon
law : but found, ¢ that o action lies on the Statute, tof
¢ offences against the same, ewcept when it 1s brought
<« within three months after the committing such oftence
¢¢ and that no action lies, except for such books as have
¢« heen entered in Stationers Hall in terms of the Statute,”
And ¢ that no action of damages lies on the Statute.’”

The plaintiffs prayed a review ; and objected to tlie
ambiguity of the proposition, ¢ that no action of dis
¢« mages lies on the Statnte ;7 because they did not confend
¢« that such action was given by the Statute;”’ but that |
followed the ANTECEDENT property, declared and secured
by the Statute. And they urged the practice of the court
of chancery.

The Court found, ¢ that o action of damages does lig
¢ upon or in consequence of the Statute, but only for the
¢¢ PeNALTIES.”

The plaintiffs appealed to the House of Lords. In
their reasons annexed to the printed case, they say
¢¢ the courtof chancery has construed 8 Ann, as declaras
¢¢ tory of an avthor’s property ; and the remedies and
¢ penaltics thereby given for a limited term, upon certain
¢¢ conditions, as ADDITIONAL SANCTIONS only, to pres
¢¢ gerve that property from being injured.” And in
another part of the reasons, they insist ¢ That it is like
¢ the case of a patent granted for any new and useful in-

™

L i
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ition : the patentee, in consequence of his property,
Cintitled the ordinary relief in courts of law and
fuity.””’ _

It is remarkable that the respondents, (who had very
y men for their + counsel,) in their reasons, do not
pate, ¢¢ that the statnfe was to be considered as giving
) addilivizal security ;7 nor consequently, the compe-
@ of an action for damages : they only say, *“ 1F it is
ken as an action upon the case, it cannot be joined
ith an action for the peralties ; and insist, from ob-
ections to the method of proceeding, that the plain-
s couwld not recover.”’

r. Murphy cited a manuscript, which says, Lord
ardwicke, in moving for the resolution of the house,
pke to the following effect—*¢ As to the origin of relicf
given in the Court of Chancery, by wnmunction and ac-
ount—The statute of Juc. 1. which took away mono-
polies, at the same time gave the King a power to grant
patents for the encouragement of new inventions for
Jourteen years, 'These patents were inrolled in Chan-
cery : and the Court, upon complaint of the patentee,
would take notice of its own records.”

¢ The Statute of Queen Arn might be considered as a
standing palent to authors : and, being a record of the
Jighest nature, the Court will give relief.

L ¢¢ But he doubted whether that statute was declaralory
of the comumon law ; or introductive of a new law, (o
ive learned men a property which they had not
before.

¢ He said, it was material to consider how the com-
Emon law of Scotland stood before the statute: and he
' repeated, more than once, that as the question could
‘not be judicially determined upon the present appeal,
* he would be stz/l open to all reasonings upon the sub-
f ject ; and would xot be understood to give an opinion
which might dind himself.

from a letter said to be written to the respondents in
Scotland, by their solicitor. It purports only to be feads,

wder in which he spoke, or @/l he said ; and plainly con-

slients.

opinion which might bind himself.”’

this light,
| 2B3

" This account of what Lord Hardwicke said, is taken

y way of narration ; and not a report of his worde, or the
ains what the solicitor thought would make most for his
-~ Lord Hardwicke must haye intimated more of his
opinion than is mentioned in the letter ; by his repeatedly

guarding ¢ that he would not be understood to give an

hat he is reported to have said, is very material, in

1030

1769,

MILLAR
V.

TAYLOR.
t Mr. Haome,

Campbell and
Mr. York.

l

[ 2322 ]



17G9.

MILLAR

TAYLOR.

V.

Easter Term 9 Geo. 3. B. RR.

The only question brought before the house by the
appeal, was, ¢ whether any remedy lay, '1 CONSEGICIICEe
« of the St atute, except for the penalties.’

Lord Harpwicke states the doubt to'! be, ¢ whether
““the Statute was declaraiory n;" 'he cominon z"rm ; Or ind
““ troductive of a new law, to give learned men a proneriy
“ which they had not before.” He states no doubt,
‘“ whether any remedy could lie, except f’ur the penal-
¢ ties only, if the act gave a new property.”

The doubt was a question of consfruction vpon the
Statute, not to be solved by the words ; for there are no
word: declaratory of the common law : and there 1= an
ex ress proviso against énferences eitlier way.

The question ﬂl{"i depended upon ‘:Pttl‘nw ¢« whether
‘¢ the property exiit«d by the common law.” If it did,
the act counfirns that right, and secares it by penaltics.
If there was no right at the commen law, then the act
gives a new right upon condilion, under a sanction s)c-
{'mf.f'f; preseribed. 'Lherefore *-.d",b Lord Harpwickr, it
is material to consider ¢¢ ’mun the common law of Scol-
land stood, before the statute.’

As lo what he is re‘pmfml to have said of the relicf
oiven in chancery—the Solicitor has certainly omitlid
something,

Lord Hanpwicke could never around the reliel
given {o a patentec, mcrely upon the patent being 7-
rolled in chancery : rmmh less could he argue from thence
to an act of parliament, merely because it was a record of
a higher nature ; wnhnut saying a word as. fo the con-
struction of the act, upon which the Court of Chancer
proceeded ; though "tliat was the only thing material, and
relied upon in the argumeint as decisive.

The printed reasons argued from the relief given upon
patents for new 111v{=11t1m}5, by action or bill, as a lmmlh |
cdse.

Supposing a common law property secured and coi-
firmed by the statute for a lerm; l]lh legal right stands

“upon the same ground with the l{:sml nwh[ vxc{prml 11

the act of 21 Jwe. 1. But supposing the privilege given
to authors by this act, {0 arise out of a new prohibition ;
there is no colour, from the case of leliers patent, for (he
jurisdiction exercised by the Court of Chancery upon
:f_!‘* Ann. 2
 Inletters patent, all the conditions required by 21 Jac,
1. must be observed. Patentees for new inventions are
left, by that statute, to the common law, and the renies
dies w Iu(,h follow the nature of their 11trht

But this statute of the Sth of Queeu Ann, is a penal

statute ; which prescribes the remedy for the party ags«
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pved, and the mode of prosecution, to be commenced

h three months.  Upon such an act, if the offence,
fl consequently the right which avises from the prohi-
fon, be new, no remedy or mode of prosecution can be
ysuced, except what is directed by the act.

'he statutes which prohibit interlopers, give, by that
phibition, the sole East India trade to the company.
he trade was free before. Consequently, the statutes
eate a new offence.  Was 1t ever imagined that any
nedy could be pursned by the company, except those
escribed by the statutes £

W here an act_enforces a duly wilh penalties, the ordi-
y remedics follow the debl of obligation to pay s and
¢ penalties are by way of security. But where the
qvilege to one person arises out of and consists in a new
whilition to others, there is no proceeding but for a
reach of the prohibition. 1£ the act has prescribed the
tmedy for the party grieved, and the mode of prosecu-
o1 - all other remedies and modes are excluded.

¢ a conditionel right is crea’ed by an act of parliament,
condition cannol be dispensed with. 1 the same act,

hich creates the right, limiis the tume within which pro-

eutions for violation of it shall be commenced, that fi-
ilaiion cannol be dis pensed with.
Therefore the whole jurtsdiction exercised by the Conrt
P Chancery since 1710, aoainst pirates of copies, is an
ithority ¢ that authors had « property anlecedent ; 1o
which the act gives a (ewporaly addilional securily :”
can stand upon no olher foundation. And 1 am per-
aded Lord Hardwicke dropt something as to the rea-
ws and grounds of the relief given by the Court of
hancery, n consequence of this act; which occasioned
is repeating, more than once, ¢ that he would be still
L open to all reasonings upon the subjeet.”
T'he order declares, ¢¢ that the action brought by the
he Court of Sessian in Scotland was ime

Lappellants in ¢
y brought, by demanding at

i properly and inconsistentl

(the same time a discover
'the books in question, and also the penalties of the acts

ﬂf parliament, (which the appellants had never abso-
lutely waved in the pmm*ﬂ{lings below:) and also by
joining several pursuers, claiming distinct and indepen-
L dent rights in different boolks,
thatthereforethep ointsdetermine
Hors could not regularly come in question 1n this case :
‘and thercfore ORDERED and. A
several interlocutors be rev
 the determination of any of the
same shall properly be

JebiEneE

y and account of the profits of

in the swme action ; and
d by the said interlocus

psunceDn that th said
ersed, wilhvu! nrejudice 10
said points, when the
brought in judgment. And 1t
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1769. ¢ js hereby also declared, that libel in this cause is
“ relevant : and ordered, that the said Court ol Messie
MILLAR  ¢¢ do proceed accordingly.”

v I¥ the ground of the relief in chancery, during th
TAYLOR. continuance of the term given by the act, was the untee
dent property ; it is not to be wondered, that afier th
expiration of the term, the Court had no difliculty te
grant the same relief, merely upon the common law
right.

But before I mention the cases, it may be proper ta
premise what will put the authority of them in its true
light.

Injunctions to stay printing or the sale of books printed,
are in the natare of injunctions to stay waste : they neveg
are granted, but upon a clear right. ~ If moved tor, upon
filing the bill; the right must appear elearly, by atiidas
vits: if continued, affer the answer put in; the richt
must be clearly admitted by the answer, or not denied.

W here the plaintiffs right 1s questioned and doubt [,
an injunction is émproper ; because no repuration can he
made to the defendant for the damage he sustains from
the injunction : but if the defendant proceeds to commit
the waste ortinjury, the plaintiff may afterwards have
compensation, | |

F{:w bills against pirates of books are ever brought to a
hearing. If the defendant acquiesces under the injunc.
tion, it is seldom worth the plaintiff’s while to procecd
for an account ; the sale of the edition being stopped.

From the year 1709 1 this da ¥, there have not been
more than two or three such causes heard. |

The question upon the common law-right, conld not

arise till 21 years from the 10th of April 1710, for old
copies: consequently, the soonest it could arise was after
~— the 10th of April 1731.
[ 2325 ] On the 9th of Jure 1733, in the case of Fyrev. THals

ker, Sir Joseph J ekyll granted an injunction to restrain
the defendant from printing the W hole Duty of #Man;
* Dr. Ham-  {he first assignment of which * had been made in [)es
Eﬂ;fesr_%;;ir cember 1657 : and this was acquiesced under.
sellers. In the case of Motte v. Falkner, 28th November 1735,
an injunction was granted for printing Pope’s and Swif1’s
' 1701, con-  Miscellanies. Many of these pieces t were published in
= e ;:;dbgfﬁ' 1701, 1702, 1708  and the counsel strongly pressed the
tween Athens ODbjection, as to these pieces. Lord Talbot continuned the
and Rome. injunction, as to the whole ; and it was acquiesced under,
:i?;}?;‘tl;;“l{?‘,'{t]%: Yet Falkner, the Frish bookseller, was a man of sub-
1708, Par- stance ; and the general point was of consequence to bim

iridge’s death,  but he was not advised to litigate further.
1708, Senti-

ments of a Church of England-Man. Vanbrugh's House. Bauecis and Philemon, 1700,
Project for Advancement of Religion, and Reformation of Manners. |
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Janwary 1736, in the case of Walthoe v. Wal-
llll*lliLti:‘}ll was ﬂ'r'un:ed by Sir Joseph Jekyll, for
o Nelson’s Festivals and Fasts ; though the bill
| rih that it was printed in the lifetime of Robert
the author,* and that he died in January 1714.%
100 was Hﬂ(l'llif‘ﬂ[:ﬂd undler,
5th May 1739, in the case of Tonson et al. v.
er olherwise Stanton, before Lord Hardwicke, an
tion was eranted, to restrain the defendants from
ing Miltor’s Paradise Lost. The plaintiffs derived
mh, under an assignment of the copy trom the
or in 1667 ; which was read. This injunction was
acqulescul under,
the case of Tonson v. Walker and Merchant,i be-
‘Lord Hardwicke, the bill was filed 26th No pember
- Eugrrf-slmw that the defendants had advertised. to
“ Milton’s Paradise Lost, with his life by Fenton ;
i the notes of all the furm{,r editions,” of wluch Dr.
_' ﬂﬂ’s was the last. The bill suggests a pretence
jat the defendant had a right.” It derives a title to
poem, from the author’s dbEIﬂ"HmLIlt in 1667. That
pnbllahed about 1668. Aud it derives a title to
fe by Fenton, published in 1727; and to Bentley’s
5, published in 1732 ; ;s and Dr. Newton' s, in 1749,
p answer came in, the 12th December- 1751 ; wherein
defendants insisted they had a right to print their
£ in nambers, and to take in subscriptions. And they
‘in their answer so expeditiously, as to prevent an
nction before answer.
t was intended to take the opinion of thl" Court
mnly. ‘The searches and aflidavits, which were
ght necessary to be made, occasioned a delay : and
1otion was made till near the end of April 1752.
the injunction was moved for, on Thursday the 23d
| pr:l Lord MansrieLD argued it. It was argued
liﬂ'c, upon the general crruund of copy-rights at com-
aw.
~ Lord Cunaxcernror directed to proceed on the Sa-
day following ; and to be spoken to by one of a side.
lerwards, it ‘stood over, by order, tlll Thursday the
h of Apr;a:.f when it was argued very diffusively.
Phe case could not possibly be varied, at the hearing
he cause, T'he notes of the last edition (Dr. New-
's) were within the act ; but an injunction as to them

, that the defendants, should not be permitted to print
@t they had a right to print ; because they had at-
pted tﬂ print more. For, in the case of Pﬂpev Curl,
June 1741, Lord Hardwchfe injoined the d{.-fﬂllddﬂt
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only from printing and selling the plaintifl s Totte
there were a great many »more in the book which the ¢
fendant had printed, which the plaintiff had no riely
complain of. |

If the inclination of Lord Iardwirke’s own opind
had not been strongly with the plaintiff, he never wou
have granted the injunction to the wholey, and penned
in the disjunctive ; so that printing the poem, or the |l
or Bentley’s notes, without a word of Dr. Newton’s Wl
have been a breach. |

The injunction is not barely to the sctling of ¢4t hoa
of which Newlon’s notes made a part ; but to Juiu
prialing. - k

He might have sent it to law then, as well as ot |
hearing : but he probably foresaw he never should o
of it again. Accordingly, the parties understood §
way of thinking.: and the defendants acqutesced ung
the injunction, and so have made it perpetual ; wy
woulld now be auilty of a breach, if they printed 3///0

I doadmit that (exvept from the order he made, whi
he saw and penned,) he gnarded against being thoug
tinally to determine the question. L |

He cited the Stationers Company v. Partridee, as
authority for an injunction, where the right was dou//(/}
He observed upon Dr. Newton’s notes, either transeril
or colourably abridged, being within the act : and. 4
cording to a nofe 1 have of the case, he said, <
*“ strongest authority is what the judges have said in 1
““ case of Seymour (I Mod.) and in the argament of p
* rogative - copies. - Distinctions are taken upon
¢ ground of the King's property in Bibles, Latin ¢ ras
““mars, Common-Prayer and Year- Bools ; that tl
vere made and pablished at the capence of the crow
ergo the Ning’s property.. 'These argumens beiy
allowed to support that right, izfer such a proper
eresting.”

That very point was then depending in this Cou
upon a case sent by himself, in Baskett v, the Universt
of Cambiidge.

It would not have been agreeable to Lord Hard:icle
great decency and prudence, to have spoken out e
szeely, upon a general legal right never decided ol 1
and to have grounded his opinion upon an argune

LB
"k
. 6
b

d'he question upon literary property was brouolt |
fore this Court in the case of Tonson v. Collins ; aun alle
two arguments, was adjourned into the Excheque
chamber. I have been informed, from the best authority

that so far as the Court had formed an opinion, they o
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l to the plaintiff. But as they suspected that the
yas brought by collusion ; and a nominal defen-
i up, in order to obtain a }udwmvm which might

recedent against third persons ; duﬂ that therefore
ent in favour of the l]l:lll!tlﬂ wotild certainly

he Court inclined to the plaintiff, it was ordered
weard betore afl the judges.

rwards, upon certain information received by the
, ‘“that the whole was a collusion; that the de-
ant was nominal only ; and the whole expence paid
the plainiiff';”” they refused to proceed in the
5 thuugh it had been argued bond fide, and very
‘by the counsel, who ’qlpmrrd for the detendant.
thought, this contrivance to oet a collusive judg-
vas an 'utempt of a {l"lll”{‘l‘ﬂhh example, and there-
5 be discouraged.

pendcncy of this cause was publicly known : but
ason of its discontinuance was not.

hilst this question hung in this Court, a doubt
in Chancery: and in the cases of Millar v. Donald-
nd Osborne v. Donaldson,® the injunction was re-
without any opinion given. Mr. Murphy stated
Nurtimwmf? to have said—<¢ It would be presump-
in me : therefore I shall say nothing as to the
rits.”’

ider thiese circumstances, I think the injunction was
refused : for, w!minwr his Lordship’s own opi-
ight be, either way, it was a becoming decency,
doubt.” And no judge ever granted such an injunc-
to stay waste, upon a legal ]nupf-ny, and continned
‘the llﬂ"trlﬂﬂ‘;* where the whole fact was admitted
| the motion, and he in his own mind doubted of the
tiff’s right. To what end should an injunction be
> Since the matter cannot appear in a different
at the hearing : and it may be sent to law directly.
lay the defendant from making a profit, which he
probably be intitled to, 1s ur ,ust‘

- Stationers (mnprm/ v. Partridge, for printing
inacs, is no instance to the contrary.t Lord Cowper
nued the injunction to the hearing, upon grounds
A he might think bound him to u}mldf:r the plain-
lﬂ{rﬂl riwht to be clear. Their patent for printing
inacs had been tried at law, and adjudged for them :
ctions had been decreed in § chancery ; and any
er trial at law refused, upon solemn argument. Had
wrd Cowper inclined atrunu‘lv for the pldmhff‘a he
would have injoined a work which 1s annual, and
only for one year,

een 1*'{;1111:&{;1*{1 in; upon (his suspicion, and be--
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1769. There is no report of what passed on the motion he
Lord Cowper. But the question tounding in prerogaliy

MILLAR and the former determinations having been before 1l
V. volution ;* Lord farcourt thought it prudent to ke

TAYLOR. case for the opinion of this Courl.

* 9 Feb. 1710, 1 hese cases in IT@H add great weight te the precedeg
5% Lucas 105. tNﬂ where injunctions haye been granted afler the expirath
e —;‘a‘::ﬁ::fﬂt ais  ©f the term ; because they shew that there was no o
case; but the before. And I am persuaded that if, in 1752, the qu
injunction tion had been depending in this Court, Lord # ard.i
granted'by would not have granted the injunction in the case

L.ord Cowper o= < : { .
remained.Lord Z0nson v. Welker ; how strong soever his own opinid

Parker seemed might have been.

ELEE‘E osmak o Lord Hardwicke laid great siress on the areim
« that the ca- made use of to support f:m:—.r.w.'-cnpies ; as p:r'ﬁsm;:u'n_f_:' I
“lendarwas  property of authors. That argument has since prevailed
% :*{;EEE;IELH_ and 1t has been since solemnly adjudged, ¢ that there ¢
S g *¢ copies of which the King is proprietor.”
“ Book.” This Court had no idea that the King, by prerooal iy
[ 2399 ] had any power to restrain printing, which is a trade i
| manufacture ; or to grant an exclusive privilege of pris
ing any bock whatsoever ; except as a subject might, |
reason of the copy being his property.
The Court agreed with Mr. Justice Powell, who sal
mn the case of The Siationers Company v. Partiidg
¢ you must shew some property in. the crown, and i
“ it within the case of the Common- Prayer Book.” M
York argued it upon this eround.

It is settled, then, ¢ that the King is owner of |
‘“ copies of all books or writings which he had the s
““right eriginally to publish; as Adets of Parliame
““ Orders of Council, Proclamations, e Common- Pra
* Beok.” 'Uhese and such like are his own works, as
represents the state. So likewise, where by purchase
bad the vight origeinally to publish ; as the Latin Gra
mar, the Year-Books, &e. And in these last cases |
property of the crown stands exactly on the same fooll
as privaie copy-right : as to the Year-Books, heca
the crown was at the expence of taking the notes: and
to the Lalin Grammar, {JEEHHSE It paid for the compill
and publishing it, '
The right of the erown to these books is independ

of every prerogative idea. /
The only doubt, as to the judement of the House
Lords, upon Roll’s Abridgment and Croke’s Reports,
*“ that ncither collection was made by the authority, or
*“ the cxpenceof the crown ;" and ¢ that the King I
““mo right of original publication ; the Courts of We
¢ minster-4 all having the sole power to authorize a
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jenticate the publication of their own proceed-

e case of Manley ct al. v. Owen et al. Sth of April,
w bill was filed by some printers, who had bought
y¢ Lord Mayor the copy of the Sessions paper, to
the defendants from printing it. The Lord Chan-
t went fully into it, upon affidavits of the purchase,
uthority from the Lord Mayor; and that it had
s been usual for the Lord Mayor, (being first in
smmission,) to appoint the printer of the trials, and
ke a consideration for it. 'The Lord Chancellor
it the right to print gave the plaintifts the pro-
: and granted an injunction : which was acquiesced
|

an author, by the common law, has the sole right to
the first impression and publication, [ cannot dis-
lish his case from crown-copies, or copies analogous
» Sessions- Paper ; as voles of the House of Com-
8, or {rials published by authority.
ippose a man, with or without leave to peruse a ma-
wipt work, transcribes and publishes it ; it is not
in the act of Queen Ann ; it is not larceny ; it 1s not
yass 3 it is not a crime indictable ; (the physical pro-
v of the author, the original manuscript, remains )
it is a gross violation of a valuable right.
ipposc the original, or a transcript, was given or lent
an to read, for his own use ; and he publishes 1t ;
buld be a violation of the anthor’s common law-right
he copy. ‘This never was doubted ; and has often
determined.
| the case of Webb v. Rose, 24th of -HMay, 1752, a
‘was filed by the son and devisee of Mr. IFebb the
peyancer, against the clerk, for intending to print his
er’s draughts. Sir Joseph Jelyll granted an injunc-
: and it was acquiesced under.
i the case of Pope v. Curl, 5th of June, 1741, Lord
y¥dwicke, upon motion, granted an injunction as to
pe's Letters to Swift : and the point was fully con-
gered. Lord /4 ardwicke thought, ¢ sending a letter
ansferred the paper upon which it was wrote, and
pery use of the contents, EXCEPT the liberty and profit
' PUBLISHING.”
Vhen express consent: is not proved, the negative s
lied as a tacit condition.
1 this case too, the injunction was acquiesced under.
n the case of the Duke of Queensbury v. Shebbeare,
L of July, 1758, an injunction was granted, for print-
the second part of Lord Clarendon’s history. Lord
wendon, the son, let Mr. Francis Gwyn have a copy.
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_granted.

composiion 1s as the material ; which always is properk
The book conveys knowledge, instruction, or enleria
ment : but multiplying copies in print is a quite disti
thing from all the book communicates. And there is

incongruity, to reserve that right ; and yet convey (h
Jree use of all the book teaches.

subject of much discussion, copies of literary works we

Easter Terr 9 Geo. 3. B: R

His son and representative insisted ¢ he had a rigl
““ print and publish.” The Court was of opinion
““ Mr. I'rancis Gwyn might make cvery use of it, a
‘¢ the pr@{it of mulliplying in print.” = It was (o be
sumed, Lord Clarendon never intended thatl, whoen
gave him a copy. ~The injunction was e e
under: and Dr. Shebbeare recovered, before Lord M
Jicldy a large sum against My, Gwyn, for reprosent
“* that he had a right to print.”

1741, an injunction, for printing the plaintifi’s ny
gotien - surreptitiously, without his consent,

- From hence, it is clear, that (here is o lime, W
without any positive statute, an author has a propeit
the copy ot his own work, in the legal sense of the we
1d quod nosirum est, sine nostro Facto, ad Alteri. i1
Jerrt non potest. Facti autem Nomine, vel Consen
vel etiam 12elictum itelligitur,

In this case, the author has asserfed his properiy
the copy, from the first moment, Consent 1o leave
open, or give it to the public, whether express or impl
1s a fuct : it is not pretended here.

But the defendant’s counsel insist, ¢ thai b
““author’s sale of printed books, the COPY necessw
‘“ becomes open; in like manner as by the invent
' communicating a trade, manufacture or mechanl
“* Instrument, the art becomes free to all who have leas
““ from such communication, to exercise it.”’

The resemblance holds only in this.—As by the cf
munication of an invention in trade, manufacture or g
chines, men are faught the art or sctence, they hay
right to use it ; so all the ﬂ‘?‘:_'ﬂtﬁ:.f.’f::{gf,, which can he
quired from the contents of a Book, is free for every g
usc: tf it teaches mathematics, physic, husbandyy ; i
teackhes to write in verse or prose ;. f, by reading an ¢
poem, a man learns to maice an epic poem of his own :
1s al liberty.

But pRINTING is a frade or manufucture. The tyg
and press are the mechanical instruments : the /ifer

In 43 Elz. and 21 Jae. 1, when monopolies were |
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i : and never thought to be like a trade, manufac=

-

b mechanical instrument.
Lif the copy nccessarily becomes open, as i aift to
hlic, by the printing and publication ; it must like-
s 50, 45 tO (rown-copies : the contrary of which is
pil/cd.

wiot distinguish between the Aing, and an aulhor.
yim any idea that the Aing has the least control
he press, but what arises from his properly in his

2 bound by the opinion of the Court in Baskelt v.
irsity of Cambridge, 10 say ¢ that the first publica-
s and sale does nof, by the common law, neccssarily,
in spite of the author, make his copy open : though
dmit, “ an author’s consent to leave it vpen may
gmplicd from circumst ances.”’
emains, to consider the second question, upon the
f Queen Ann ; though 1 have already, in part, an-
ped the argument.
Murphy strongly contended, from the amendments
% commitiee of the house of Commons, and from the
ye of the title, ¢ that the Parliament meant to fake
iy, or to declare there was.zno properly at the com-
n (aw.”’

sense and meaning of an Act of Parliament must
Sllected from what it says when passed into a law s
ot from the history of changes it underwent in the
B where it took its rise. That history 1s not known
e other house, or to the sovereign.
yon the face of this act, the very preamble strongly
toc o declaration of the property at the common laiw.
Lit speaks thus—¢¢ whereas of late,” (that is, since
Metermination of the licensing act,) ¢ the lGberly
en by divers persons, of printing, re-printing, and
iblishing books without the consent of the authors or
pprictors, 1o their very great detriment, and too
ien to the ruin of them and their-families;” tor pre-
ng, therefore, such practices for the future, &e.

y and deserves to be remarked upon. _

"hen the legislature speak of a ¢ liberty tal-en,”’ could
bmean a claim founded on any right ? If they had,
‘would certainly have so expressed themselves : and
y probably, the preamble would have run thus—
fhereas booksellers and divers other persons have of
e claimed the right of printing and re-printing, &c.”’
sw the word ¢ re-printing” is also observable.
L if the first printing or publication was a gift of the
to the public, it could be no myury to re-print a

pw, every word, almost, in this preamble is empha-:
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second edition without conseént. But without conse
whom 2 The ¢ author or proprietor,” (in the iy
tive :) thereby clearly pointing out what sorts of pe
are intitled to this property ; the original author, oy
assignee, become also the proprietor, either by ass
ment (in case of a private person,) or by grant from
Crown. ,

I might, without straining the construction, stup
that by the words ¢ too often to the ruin of them
¢ their families,” {he parliament might allude 10 iy
sitions made by authors, of their works, at their deces
for the maintenance and benefit of their families.

But I choose rather to go to the first words of the en
tng clause—*“ for preventing, therefore, the like pructl
“ for the future.”

Did the parliament, by the word ¢ practices,” mean
describe the exercise of a legal right 2 (which the pul
cation of boeks would be, if there was no copy-right ?)
did they mean to point out acts committed in fraud s
violalion of private rights ; which this act was* made
prevent, and which are properly styled practices 2

The word ““ practices,” is properly applied to the
ing of illegal acts ; but is improperly and incongruon
made use of to describe the exercise of #ight, cil
strictly legal, or even doubtful. _

The preamble is infinitely stronger in the original bi
as 1t was brought into the house, and referred to the co
mittee.

But to go into the history of the changes the bill unde
went in the House of Commons—It certainly went to (|
committee, as a bill to secure the undoubted properiy
copies for ever. It is plain, that objections arose in |
committee, to the generality of the proposition ; whi
ended in securing the property of copies for a (crm
without prejudice to either side of the guestion upon {
general proposition as to the right,

By the law and usage of parliament, a sew bill canne
be made in a committee : a bill to secure the property
authors could not be turned into a bill o take it awa
And therefore this is not to be supposed, though there hi
been 70 proviso saving their rights.

W hat the act gives with a sanction of penalties, is f¢
a term ; and the words ¢ and no longer,” add nothing
the sense; any more than they would in a will, if a tes
tor gave for years. Yet, probably, these words occasione
the express proviso being afterwards added ; from th
anxiety of the University-members, who knew the Uni
versilies had many copies. The University of Ozxfo
had published Lord Clarendon’s history in three volume
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reat stress has been laid by the counsel for the defen- MILLAR
t, upon the change of the title, and the word ¢ veste AL
g” being used instead of the word ¢ securing.” TAYLOR.
Lhe restraining of the provisions of the bill to a term,
pessarily occasioned an alteration in the title. ¢ Se-
uring for a term’”” would not import that there was a
mon-law right beyond the term : and ¢ vesting for a
derm’” does not itmport that there is 70 common-law
t. Ifitdid, the title is but once read ; and, if there
been no proviso, could not controul the body of the
which speaks (in the preamble to the second section)
m property intended to be thereby secured to the pro-
letor.  But the proviso saving the ancient common-law'
t, isas full as could be drawn—¢¢ Provided, that no-
thing in this Act contained shall extend, or be con-
strued to extend, either to prejudice or confirm any
7ight that the said Universities or any of them, or any’
person or persons have, or claim to have, to the printing
or re-printing any book or copy already printed, or
hereafter to be printed.” What was the right to be
wed, either as to books already printed, or much more
110 beoks hereafter to be printed, but the common-law
ht ?
W ITHOUT this proviso, it might fairly have been ar-
ed, that there is nothing in this act which can preju-
2 the property of authors in the copy : and every ad-
tlication upon the act since it has passed, is an autho-
¥ that there never was an idea that this act had de-
ded against the property of authors at common law.
I have avoided a large field which exercised the inge-
ity of the bar. Metaphysical reasoning is too subtile ;
(i arguments from the supposed modes of acquiring the
pperty of acorns, or a vacant piece of ground in an
laginary state of nature, are too remote. Besides, the
ipatison does not hold between things which have a
ysical existence, and incorporeal rights.
B It is certainly not agreeable to natural justice, that a
anger should reap the beneficial pecuniary produce of
other man’s work. Jure Naturee equum est, Neminem | 2335 ]
 Alterius Detrimento et injuria fiers locupletiorem.
It Is wise in any state, to encourage letters, and the
infyl researches of learned men. The easiest and most
al way of doing it, is, by sccuring to them the pro-
ity of their own works. Nobody contributes, who is
it willing ; and though a good book may be run down,
il a bad one cried up, for a time ; yet sooner or later,
Vor, IV. 2C

,»;l..-.'.r .



