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3 CTION on the €afe, for felling certain Books called P« Whether

. N - 8y ich
the Spe&ators, printed without any Licence or Confent [ B/rght

| fubfiits in
drom the fole and true Propeietors of the Copy thereof, 7y, Authors, as

valuah]
the Plaintiffs, to their Injury and Damage. On Not Guilty ;m;;t;iﬂ_
pleaded, the Jury found a

{pecial Verdi@ to the following ;"}f,f‘;’:ffj“{“f
Effe&t.

8 dun.

Tonfon againf? Collins,

*“ That the Spe&ator is an original Compofition, by natural
* born Subje@s refident in England, wiz, Mr. Addifon, Sir R.
¢ Steele, @e. firft publithed A. D, 1711 That Facob Tonfon
deceafed, in 1712 purchafed of the Authors for a valuable
Confideration, the faid Work, to him and his Affigns for
ever. ‘That the Plaintiffs ¥acob and Richard are his perfonal
Reprefentatives and Afligns. That old Jacob in his Life-
time, and the Plaintiffs fince his Death, have conftantly printed
and {old the faid Work as their Property ; and now have and a.-
ways have had a fufficient Number of Books of the faid Work,
expofed to Sale at a reafonable Price. That before the Reign
of Queen Anne, it was ufual to purchafe from Authors the
perpetual Copy-right of their Books, and to aflign the fame
for valuable Confideration, and to fett]e them in Family Set-
tiements, for the Provifion of Wives and Children. That,
to fecure the Enjoyment of faid Copy-right, the Stationer’s
ompany have made feveral By-Laws

; particularly, one dated
Auguft 1681. and another, dated 14 May 1694, (therein

t forth) reciting and recognizing, in the ftrongeft Terms,
> Copy-right of Authors and their Affigns, and prohibiting
v Infrattion of fuch Right by Members of their Company,

der certain pecuniary penalties. That the faid “acob
#n/fon deceafed complied with the Conditions required by the

i Company, to afcertain his Right, by regiftring the faid
rk as foon as he had purchafed the Copy. That the De-
adant without Licence of the Plaintiffs, and knowing the
8 Copy to have been purchafed by faid Facos Tonfon de-

d, printed, publithed, and fold feveral Copies of the

in April and May 1759, whereby the Plaintiffs were
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‘body: 1 contend it belongs to the Author; and when I fpeak

. .cation by other Men. Webb and Rofe. Forefter and W alka

¢¢ Jamnified ; but whether the Defendant 1s liable in Law to
¢ anfwer the Damages, they are ignorant. DBut if the Court
¢ fhall adjudge him liable, they find him Guilty, Damages 5/
¢ if otherwife, Not Guilty.”

Woedderburn for the Plaintiff.

The general Queftion will turn on the Right of the Plaintiffs.
For {ufficient A&s of the Defendant are found, of infringing
that Right if exifting: Which Right, if any, muft be a Right
of Property at Common Law ; for this Cafe is quite out of the
Statute of Queen Anne. The Right of Authors in general is
new to be determined ; not of any particular Bookfeller. ——
From the Induftry of the Author, a Profit muft arife to fome-

of the Right of Property, I mean in the Profits of his Book ;
not in the Sentiments, Stile, &e. 1 {hall endeavour to fhew,

I. That this Rightis as well founded as any other Right of
Property.

1I. That it is alfo recognized by the Laws of England.

1. Property, according to Selden, Mar. Clauf. is fus utendiy
fruends, alienandi, Oc. Different Originals are affigned of the
Right of Property. All agree, that it’s final Caufe is to promote
the Induftry of Individuals. Property at firft continued only a8
long as Poffeflion ; then, was extended for Life; then, w s

tranfmiflible to Repreﬁ:ntaﬁves; laftly, was refined into tf
Muiti_plicit.}r of Rights we now experience.

According to Grotius, Invention is one Ground of Property
‘Occupancy another. The prefent Ground is Invention.

While a Work is in Manufeript, the Author has ints
Dominion over it. Courts have interpofed, to {top 1t’s Publ

I,ate Cafe of Lord Clarendon’s Manufcripts in Chancery.

inrftead of copying by Clerks, an Author prints for the Ule

his Friends; he gives them ne=Right over the Copies.
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sed one Step farther: If he publifhes by Subfcription, and
20 Books are delivered: but to Subicribers ; they have no Right
over the Copies, but only to ufe them. This leads us to a ge=~
"meral Publication : There alfo every Purchafer has a Right to
‘ufe, but nothing farther. The Profits of the Sale muft go to
Somebody. The Printer and other mechanic Artifts concerned in
the Impreflion are paid for their Parts; the Author who is the
firft Mover ought in Juftice to be paid toe.

This Do@rine is al{o confiftent with public Utility, Learn-
Ang would be prej udiced, if Authors may be ftripped of this inde-
. pendent Provifion for themfelyes. |

" Tt may be objected, 1ft. That this Rightis incapable of Pof-

‘_'.fﬂ[ﬁrj:}. Not more than Advowi{ons and other incorporeal

Rightsare. 2dly. It is impoffible to be guarded. Laws are
+he Guard of Property in Society, not Bolts and Bars. This very
Action is a Proof, that it may be guarded.

I1. This Right is recognized by the Laws of England.

fanufcripts are ‘quite out of the Cafe. "They could produce
no Profit.  Therefore 1 thall begin from the Introduction of
Printing by Caxton in 14715 (for Dr. Middleton has confated
+ the Stery of it's prior Importation at the King’s' Expence) and
*herein {hall rely principally ondmes’s typographical Antiquities,
Caxton’s Books were all printed at the Expence of private Perfons.
Pynfon’s and De Werde's, the {ame. Thére werée then ‘noPro-
fits, or but little, arifing from the Impreflion, About rroo,
the Encouragement arifing from Sale began to be' fufficient,
* without Patronage. ‘Since 1506, no Books have been printed
at the private Expence of Patrons. ~ But now they began to be
printed, cam Privilegio-ad imprimendum folum.  Thefe Privileges
do not contradict the Idea of a prier Right of Property; they
only fupport and proted it.  Henry Sth's Book on the Sacra-
ments was printed 1521, cam Privilegio. This he gave the
Printers, in his private Righras Author. “Another antient Book
called the Cuffoms of Loudon bhaving no certain Author, ‘has
therefore no Privilege,

" Whout
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About thns Time the Crown began to exert it’s Prerogative
Copy-right; which fhews, that 2 Copy-right may exift.
There was 116 King's Printer by Patent, till the Reign of Edw.
6. He granted one to Grafton, with fome Excepticns, as of
Gramniars ; which were then the Property of Bartbeles, Printer
to Hen. 8, being Books compofed at the King’s Expence. In
Rym. XV. 150. There is a Patent” for printing Greek and He-
brew. This arofe from the great Expence of purchafing Manu-
fcripts. There could be no Copy-right in Claflic Books ; there-

fore, the King feifed them, as Bona nallius and Things dercliét.
Thefe Patents are moft of them for Bibles, &¢, which are Things
gained at the Expence of the Crown, and therefore they are the
Subject of Copy-right; or for Almanacks, @¢. which are
Things derelicf. One Patent indeed goes out of this Rule; that
for printing Law Books. 1 cannot account for the Principle
upon which that is founded.

Next came the Power of Licenfing, which arofe from the
religions Difputes then prevalent. This made Printing be look=
ed upon all over Eurspe, as a Matter of State, and proper to be
regulated by Law,

In 1537, Hen. 8. publithed a Proclamation againft printing
without Licence. Fox §72. In 1555, another, ordering the
Poffeflors of heretical Books to burn them; elfe, to be ac-
counted Rebels, and executed by military Law. The fame
King ereted the Company of Stationers, profefledly to regulate
the Prefs. His Charter was confirmed by Queen Elizabeth in
15¢8. In 1556, a Decree of the Star Chamber regulated
the Manner -of printing, and Number of Prefles. _Anies 574.
In 1583 two Printers #olf and Ward infifted upon a Right e
printing all Books, even where there were Copy-rights exifting
Stowe, 223, tit. Stationer’s Company. But Commiffioners ap=
pointed by the Crown willed them to defilt.  In 31585, another
Decree of the Star Chamber, that no Man fhould pring
Books, whereof the Property was in others, according to the
allowed Ordinances of the Stationer’s Company. In 1587 feveral
Printers furrendered certain Copy-rights, to the Ufe of the Poor
of the Company of Stationers; referving a Power of printing
them at the loweft Rates. _dmes so1. This fthews, that th

2 Profi
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of Publication were then ufually affigned. Zor#e/ had
gl Copy-rights, This Severity of the Star-chamber had no
End. Another Decree of the Star-chamber was made in
7> modelled on that of Qu. E/iz. During the enfuing Ufur-
fon, the fame tyrannical Powers were excrted. After the
floration, the Statute of the 13 & 14 Caor. 2. was model-
on the Star-chamber Decrees, and ftates, that many had the
ght folely to print, talks of the Owner’s Confent, and gives a
alty in cafe of Tranfgreffion, to the Owners of Books
8@ Copies. Though all thefe Reftri¢tions were  founded on

ong Principles of Policy, yet they are ftrong Arguments of a
serally-allowed pre-exifting Copy-right.

As to the Law Patent (the beft Account of which is in the
¢ of Roper and Streeter in Carter) whatever Validity it may
@ve, 1t can have no Effet on the prefent Queftion. It con-
s the Author of a Law Book, to print with a particular Per-
bn. It does not take away any Copy=right.

Few Precedents to be met with in the Books. Ponder and
raddel. 13 Car.2. Lill. Entr. 67. A&ion upon the Property
it the Pilgrim’'s Progrefs. 'What Cafes there are, are il report-
g; being all on Patent Rights, and therefore the Law Print-
rs would only print the Arguments on one Side. In 1 Mod.
56. Property of Almanacks are faid to be the King’s, firft be-
aufe derelict; fecondly, as Prerogative Copies, fince they re-
alate the Feafts of the Church.—The Expiration of the Li-
fing A& of Car. 2. gave rife to the Statute of Qu. Anze;
vhich recognizes Authors as Proprictors; and gives particular
Remedies by a penal Action. It takes away no antecedent
Right. There isafaving Claufe of all antecedent'Rights. The
Words, ¢ for fourteen Years and no longer,” extend only to the
@ccumulative Remedy by penal A&ion,

There have been many Cafes in Chancery, wherein Injunc-
ions have been granted, to reftrain the Sale of Books, in pre-
judice to the Proprictors of Copy Rights. Mozte and Falbner
before Talbor C. 1735 — Eyre and Walker, coram Talbor C.
3735.—Walthoe and Walker, 1736. coram Sfekyll M. R.—~The

YoL. L 41 the

afe of Gay's Works in 1737, where Lord Chancellor made |
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- the Injun@ion perpetual ;. which he:could not have done mere-
ly under the A&, ' Auflen and Cave, 1739.

In fine, this Species of Property is acknowledged by A& of
Parliament—Long underftoed to be vefted, and made the Subject
of Family Settlements—Recognized by the Court of Chancery.
Therefore, we prefume that a Court of Law will allow an Action
on the Cafe to lie for it’s Violation.

Thurlw for the Defendant.

The Right contended for, if it exifts, muft arife from either
1. Privilege. 2. Common Law Property. It {fuppoles a Right
to -multiply Copies # infinitum; and to exclude other Perfons
from making Profit by multiplying them.

Some Parts of the Verdi& quite out of the Cafe. It is of no
Confequence, whether the Authors are natural born Suhjects
or no; becaufe this Right of Property, if any, is perfonal;
and may be acquired by Aliens.—Of no Confequence now, that
they continued to publifh it. If there be any Property, they
may ufe it as they pleafe. . It might have been an Ingredient at
the Trial, by which to meafure the Damages. |

_The Cafe has not been argued as a Right arifing from Pri-
vilege, or flowing from any AC of the State. I fhall there
fore infift,

1. That it does not exift naturally or flow from natural
Law.

II. That where this Kind of Property has been fpoktn‘ of by
learned Men, or even by Courts of Juftice, it had Reference ta

the extraordmary A&s of the State.

" 1. Public Ut:l:ty, Ge. pmnts one Way as well as the mhtr
It is ufeful to the Public, that a Monopoly thould be abolitheds

The Eftablithment of Copy-right may tend to the Advantags
of Authors; not of the Public. When a perpetual M mmpul

is eftablithed, Printers who Pmchafﬂ Copics will print in &8
v vile
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it and the cheapeft Manner; which will make the Curious
it to foreign Countries. The A& of Parliament therefore
tly gives a /imited Monopoly, and not a perpetual.

Property in the Profits of Publication muft prefuppofe Pro-
y in the Thing itfelf. And the Subje&t of this Property,
tany, muit be in the abftracted, ideal; incorporeal Compofition.
ow the Idea of the Compofition, as it lies in the Author’s
find, before it is {ubftantiated by reducing it into Writing,
no one Idea of Property annexed to it.

* In the Roman Law, there was a Queftion concerning Speci-
cation, long debated between the Proculi and Sabini, 1f T write
ny Carmen &c¢, on the Materials whereon T7f7us has wrote his
Carmen Ge. before, 1t belongs' to Titius, jure Specificationis.
Wide Infiitur. and Puffendorf on the Subject ; who obferves, that
this is not an original Method of acquiring Property, but merely
i_)y Contrall. = See allo Seld. Mare Clauf. cap. 22.

~ Publications’ by Subfeription™ fhew, ‘that there is a Method,
by which an Aatheér may gain a Profit for his Works, without
seforting to any Copy-right. I infift, that every Subfcriber has

a Right, to do what he pleales with the Book he has fo {ub-
dcribed for.

It will be difficult to thew the Remedy of fuch a Right as
this. Will the Remedy lic againft the Keepers of Circulating
. Libraries, who buy one Copy, and hire it to an hundred to read ?—
Or againft a Man who lends it gratis? Both gratify the Cu-
riofity of others, and ftop the Sale of the Book. |

It will be difficult to confine this merely to Books, and not
extend it fo other Inventions. A learned Author * has endea-
voured at it, and brangled it, and made miferable Stuff of it.
He attempts a Diftinétion between the Labour of the Head and
of the Hand. But in fome Machines the Labour of the Head
is much greater than that of the Hand. Sir Jfzz2c Newson had
no greater Property in his Principia, than Lord Orrery had in
his Machine.  If the Labour of the Head gives the Right,
the Property is juft the fame. And it is poflible, that the In-

vention

*Bifhop Far-

burton.
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vention of a Moufetrap might coft it’'s Author the fame La-
bour of Head, that the Orrery did it’s noble Contriver. So that
this Ground of Property depends entirely upon the Difference
of Heads. The Right of Property in Books and Machmes
is therefore the fame. Both have arifen from

II. The extraordinary Acts of the State.

The Licenfing A&s began in England in 1400 and odd. Be-
fore that, no Marks appear of Property in Books. St. Ambrafe
de Vitis Patrum appears from Ames, to have been licenfed by
the Archbithop. In Casus Coll. Library at Cambridge, there are
many Books, in MS. as well as Print, publithed under Licence.
From 1539 Privileging and Printing went Hand in Hand,
Printing being fuppofed a Flower of the Crown. Indeed there
are great Arguments for fuppofing, that Printing was imported
by the Crown. Lord Coke fays {fo-——And Polydore Vergil the
fame, in the Reign of Henry 824, Be this as it will ; the Pri-
vileges granted imply no Idea whatfoever of Copy-right in Au-
thors. ‘They relate merely to Printers, as if in nature of a Pa-
tent for this new Invention of Publication. In 1551, Licence
granted to Laurentius Torrentinusto print the Pifan Code. Here
was nothing new in the Invention of the Book : The Encourage=
ment is to the Labour of Printing. Qu. Eliz, granted a Pa-
tent for the fole Printing of Mufic.—Another for Maps of
England,— Another for Latin, &¢.—All thefe Patents are totally
foreign to any Notion of Copy-right, They rather exclude ity

The Reafons of creating this exclufive Property in Printers,
were Reafons of State. Darey and Allen. Moor. 671, The
Privilege for {ole printing was held to be good, for the Peace and
Safety of the Realm. So in Holland, a theological Controverf
once ran f{o high, that the State enjoined the Difputants t@
proceed no farther, left they thould offend contra bones more .
At length it was provided in 1556, that no one fhould pring
Books without Leayve from the Company of Stationers,

In 43 E/iz. among other Complaints of Monopolies, by
Houfe of Commons, a Monopoly of the Tranflation of Taes
was complained of; which fhews very little Regard to a8

4 Rigk
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at, of either Authors or Tranflators. The Stat. 21 T T
8 to the Crown the Right of giving Privileges in Matters of
Bting : Which fhews, ‘that the Property was {uppofed to be
gved from the Crown.

Phe Word Property in the Statute of Queen Anne arifes from
Wording of the Orders of the Company of Stationers in
91 ; who were fond enough of afferting fuch a Right. This
atute provides, that if the Author overlives fourteen Years,
Property fhall return to him: that is, it (hall no longer
imain in the Printer, according to the Orders of the Stationer’s
sompany. Suppole now the Author had afligned it for fifty
‘ears ; I thould contend, that the cubjeét-Matter of this Affign-
ent is, by the Statute, made incapable of fubfifting for more
han fourteen Years. By one Claufe in the Statute of Queen
dnne, certain great Officers were enabled to regulate the Prices
if Books ; not only of thofe entered at Statiéner’s Hall, but of
il others. This would not have been repealed, had the Legif-
ture thought, a Property attached in Authors exclufive of the
Terms in this Statute, For it would be extremely inconve-
ient, if no Power of Regulation were vefted any where. For
then Authors might fet what Price upon their Works they
pleafed ; fince no Action can lie againit them, for abufing their
fower.

This is the firft Action ever known to be brought upon this
#lead of Property ; (for the Declaration in Lilly’s Entries is the
mere Invention of the Author) and therefore ought not to be
ceived. Littleton, Chapter Knight’s Service, fays, No A&ion can
be brought upon the Statute of Merton for difparaging an Heir,
becaufe none ever had been brought. Diverfity of Courts fays,
Writ of Error will run to the five Ports; Brooke fays the
dike: Butin Dyer 376, Becaufe none ever had gone, it was deter-
#nined none ever thould go. Year-Book 39 Hen. 6. A Royal
Protection to the King’s Proor at Rome difallowed, becaufe
one ever granted before. The Cafes in Chancery are none
of them oppolite to this Doétrine. The Injunctions granted are
il of them fince the Statute of Queen Znne, which clearly vefts
#n abfolute Right in Authors, &c. for fourteen Years. In
the late Cafe of Tonfon and Walker, about Newton’s Edition of

PVor. I 4 K Milton,
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Milion, Lord Chancellor did not determine upon the general
Right of Property, but upon the Statute. For Dr. Newton's
Notes were clearly within the Term. However an Injunction
in Chancery is not conclufive to the Right.. It is not that
{olemn Adjudication, which the Law requires,

WWedderburn in Reply.

The ]urifdlé’tian of the Court of Chancery, to grant In-
junction in thefc Cafes, well fupported, by the Finding of the
Jury that this is a cuftomary Property.

The Profits of Authors, &¢. muft arife from an extenfive Sale.
It is thercfore their Intereft to publifh Books in the beft and
the cheapeft Manner. But if they did not, this is enly Argumen-
tum ab Abufu. If this Right be abufed, you may lay Re-
firiGions upon it, as was done by Stat. 8 Ann. though that

Claufe is now repealed by 8 Geo. 2.

Books cannot be compared to mechanical Inventions, with
any Propriety : For thofe are capable of Improvement, at every
Copy made. Books are ufually reprinted verbatim.. We allow,
that Reafons of State gave Birth to exclufive Patents; but deny,
that fuch Patents gave Original to or interfered with Copy-rights.
Patents were chiefly in Favour of Printers, being a new Ar€
which tended to diffufe Knowledge. Learned Men were oris
ginally rewarded by the Emoluments they received, from thel
Refort of Pupils. When their Learning came to be diffufed b
Books, Society gave them this Recompence inftead of it 3
which we hope the Court will protect.

Lord Mansfield Chief Juftice. Let this Cafe fitand over fdi
farther Argument. There is no Doubt, but the Violation of t
Property, which may be the Subject of an Injunétion in Chancery
will maintain an ‘A&ion on the Cafe 1n this Court. Bccaﬁ_'_
every Injan@ion proceeds upon thé Suppolition of a legal P >
perty. There are two Sorts of Cafes in the Court of Chancel
which I defire may be looked into; 1

i{t. Where there hath been no Printing or Publication at‘:
The Statute of Queen Anne feems evidently to diftinguith 8

b

f‘ :



i v

Trimity Term 1 Geo. 3. K. B.

311

'

of the Edition of Pope’s Letters
*‘.’ILr:the the Pmperty was not

Lord Hardwicke thought not,
g that the 'iffntLr was {till the Proprictor, and t’}ﬁrffﬂrﬁ granted

g Injundt 10N ugfnr* t the Affignee of wift.

m other Cafes. In the C
$8w:/t, the Queltion was,
msferred to the Correfpondent.

P 2d. Where the Term given by A& of Parliament has been
glearly expired. I remember no Cafe, where the Merits have
peen fully argued, and the Injunction made perpetual, at the
Hearing of the Caufe; therefore, they are not quite decifive;
gnd yet they have great Authority. They at leaft anfwer the
Dbjection againft the Difufe of thefe A&ions; fince the Parties
anjured have followed their Remedy, in another Court.

In Tonfon and Walker, Lord Hardwicke inclined to the
Property ; but fent it to Law. It was there twice argued, but
mever certified.  The Reafon why he leant to the Property was,
becaufe in all Prerogative Caufes of this Kind, the Counfel for
‘the Crown had endeavoured (right or wrong)'to put the Merits,
'on a f{uppofed Property in the Crown: And it feemed to
be univerfally acknowledged, that fuch a Property might be

fubfliftinge.

Let the Judges be attended with Copies of the Cafes in
Chancery.
The King waguoin/tz Wheeler,
N Attachment had iffued againft the Defendant, for dif-
3 obeying an Award, and filing-a Bill in Chancery againft
the Arbitrators ; and he had been examined upon Interrogatories.
Morton moved for the Mafter's Report, upon the laft Day of the
Term, without previous Leave of the Court ; ur‘uﬁ an Athdavit,
that the Defendant had made the Proceedings on this very At-
.ta-:.hmﬂnt the Subject of a fupplemental Bill, and had moved for
Objection by Howard, t"iL- this Motion was
But per Cur. In a Cafe fo extraordinary as this, the
Contempt being every Day increafing, the Court will difpenfe
svith their Rule. However it bcmg then objected, that the
i Defendant was not perfonally ferved with Notice of this Motion,
; but

an Injuncf’clun,
irregular.
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Moter7e

The Mafter’s
Report upon
Interroga-
tories of Con-
tempt, cannot
be moved for,
the laft Day
of the Terin
without pre-
vious Leave
of the Court ;

unlefs upon
extraordinary
Cafes,

and perfonal
Service of
Notice.



